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C oOpereHneM ToCyAapCTBEHHOM HE3aBHCUMOCTH, IMEPEXOJOM K CHCTEME
PBIHOYHBIX OTHOLIEHUN TIOYTH TMOJHOCTHIO OOHOBJIEHBI OCHOBBI TPaXKIaHCKOTO
3aKOHOJATEIhCTBA. Bce 3TH M3MEHEHHs BHECEHBbI B y4EOHYIO IporpaMmy Kypca
«I"paxnanckoe npaBo» Aiis opuandeckux BY30B. OnHaKO y CTyA€HTOB C PYyCCKUM
S3BIKOM OOyUYEHHUS HET YU€OHUKOB 10 JAHHOMY MPEAMETY.

VYyebnoe nocodue Kapaxomxkaesoil J[.M., HammMcaHHOE Ha PYCCKOM S3bIKE
nocBseHo Teme «l'pakmaHckoe TMpaBo: CYOBEKT, OOBEKT H  COACpKAHHE
MPABOOTHOLICHHUSI B YCJIOBHSIX PBIHKA». XAapaKTePUCTHKA AHHBIX IOJOKCHUM
OCHOBaHBI Ha CTPYKTYPE HOBOT'O IPa)kJJaHCKOTO 3aKOHOAATEIbCTBA, HA OCHOBE ydeTa
U3MEHEHUH, MPOUCILEAIINX B 00JACTH S3KOHOMUYECKMX OTHOUIEHUH M TOCTHKEHUMN
HayKH TpaKAaHCKOTO IIpaBa KaK Ppa3BUTHIX CTPaH, TaK U COOCTBEHHOTO OIbITa
pa3BUTUS HALIMOHAJIBHON MpaBOBOM LMBHIMCTHYECKOW Hayku PecnyOnmku
V36ekucraH.

Cucrema u cojepkaHue ydeOHOTro mocoOus chopmMyaupoBaHbl B TOYHOM
COOTBETCTBUM C y4eOHOW mporpammoir kKypca «['paxkgaHckoe mpaBo». ABTOpOM
JaHHBIA MHCTUTYT PacCMaTpPHBAEeTCS KaK OJAMH U3 OCHOBHBIX MHCTUTYTOB OOIIEH
4aCcTH TPAKJAHCKOTO TPaBa, B KOTOPOM XapaKTEPU3YIOTCSI BOMTPOCHI, OTHOCSIIIUECS K
VUYEHHI0O O TPaXIAHCKOM MPABOOTHOIICHHH, OCOOCHHOCTH W  HOBIIECTBA,
OpOUCHIeNIINE B CyOBEKTHOM COCTaBe TPaXIAHCKOTO  IPaBOOTHOIICHHUS,
KaueCTBEHHbIE M KOJMYECTBEHHBIE W3MEHEHHS IIPAaBOBOTO pPEXHUMa OOBEKTOB
TPaXXTaHCKOTO MPABOOTHOLICHHS, WX Pa3HOBUIHOCTEH, TMPABOBOE TIOJOKCHHE
KaX/0ro CyObeKTa I'pa)/IaHCKOIO MPABOOTHOILEHHUS, OCHOBAHMS BO3HUKHOBEHUS
Ipa)XIaHCKHUX NpaB U 00A3aHHOCTEH, BOIIPOCHI MPEICTABUTENBCTBA U T.JI.

VYyebHoe mocoOue paccuuTaHO Ha CTYIAEHTOB IOPHIAMYECKHX BY30B, a TaKKe
IIUPOKUH KPYT JIUL], 3aHUMAIOIIHUXCS caMO00pa30BaHUEM.
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I''TABA |I. TPAXKIAHCKOE IPABOOTHOILIEHUME

§ 1.IlonsATHE U 0COOEHHOCTH I'PAKIAHCKOI0 NPABOOTHOLICHUS B YCJIOBUAX
pBIHKA.

['parxtaHCKrE IPaBOOTHOILIEHUS — OJIMH U3 BUJIOB IIPABOOTHOILIEHUNU. B cuy
TOr0 UM MPUCYIIM Kak oOOLIMe 4YepThl U IpPU3HAKH, XapaKTepHbIE Ji1 BCEX
IIPAaBOOTHOIICHNH, " Tak M crermbuyeckue, 00yCIOBICHHBIC TEM, YTO IPaXIAHCKHE
MIPAaBOOTHOLIEHUS] BO3HUKAIOT B PE3YyJIbTaTe I'PaXAaHCKO-TIPABOBOTO PETYIUPOBAHMS
UMYILIECTBEHHBIX M HEKOTOPBIX JIMYHBIX HEMMYLIECTBEHHBIX OTHOLICHUMH. [Haue
roBopsi, crneudduueckue dYepThl W TMPU3HAKK TPAXKIAHCKUX MPABOOTHOIICHUN
peaonpeaesieHbl 0OCOOEHHOCTSIMU CaMOI0 I'Pa)/1aHCKOro MIpaBa.

['paxxganckoe npaBo PecniyOnuku Y30eKucTaH MpeAcTaBiIsieT co0oi OHY U3
OTpaciIe IPaBOBOM CHUCTEMBI, COCTOSAIIMM W3 COBOKYIIHOCTH IIPABOBBIX HOPM,
HaIIpaBJICHHBIX HA PETYJIMPOBAHUE M 3aKPEIUICHUE HMYIIECTBEHHBIX M JIMYHBIX
HEMMYIIECTBEHHBIX  NPABOOTHOIIEHHH, B  YCIOBUAX  (OpMUpOBaHUS H
COBEPILECHCTBOBAHMS PBIHOYHBIX 3KOHOMHUYECKMX OTHOLICHMM W YIOBJIETBOPEHUS
HAaCYUIHBIX MaTepUaAbHBIX U MOPAJIBHBIX OTPEOHOCTEN Ipa’kaH U UHBIX CyOBEKTOB
IPa)KJaHCKOTO MpaBa.

[Tepemensl, mpoucuiennme B OOLIECTBEHHONW >KM3HM U TOCYAapCTBEHHOM
CTPOUTEIBCTBE, OKA3aJIM CEPHEZHOE BIUSHUE, IPEXK]IE BCETO, HA HOPMbI U MHCTUTYTHI
IPXXJAHCKOTO TIpaBa Kak oTpaciu npaBa. KOHCTUTYHHMOHHOE 3aKperuieHue mnpasa
YacCTHON COOCTBEHHOCTH, €r0 BHEAPEHHE Ha NPAKTHKE, GYHKIMOHUPOBAHUE HA €TO
OCHOBE pPBIHOYHBIX OTHOLIEHWH OKa3ajdud BO3ACICTBUE Ha MEPEOCMBICICHHUE
CYIIHOCTH HOPM ¥ HHCTHTYTOB IPaIaHCKOTO MpaBa.”

OTHOILIEHHUS, PErYIUPYEMBIE TPAXKTAHCKUM IIPAaBOM 3aKpEIUIEHBI B CT. 2
I'paxxnanckoro koaekca PecryOnnku Y30€KUCTaH, COTJIACHO KOTOPOHM TpakIaHCKOE
3aKOHOJIATEIbCTBO OMNPEIEISAET MPABOBOE ITOJIOKEHUE YYACTHUKOB TI'PAKIaHCKOIO
o00poTa, OCHOBaHMS BO3HMKHOBEHUS U TMOPSAOK OCYIIECTBICHHUS IpaBa

COOCTBEHHOCTH U APYyrux BCIIHBIX IIpaB, IPpaB Ha PC3YyJIbTAThI HHTGHHGKTyaHBHOﬁ

! TonsTre 06beKTa IPABOOTHOMIEHHS — OJIHO HA CAMBIX CIOPHEIX B IOPHANUYECKOil Hayke. O630p MHEHHIA CM.:
Xangwuna P.O. Obmiee yuenue o npaBootHomenuu. -M., 1974.- C. 212-217.
2 X.P.Paxmankynos- [Ipenmer, MeToa U NpUHLIUIBI TpaskAaHckoro npasa.- «TTHOW», T.: 2003 C.6.



NEeSATENbHOCTH, PETYJUPYET JOIOBOPHBIE M HMHBIE 00S3aTENIbCTBA, a TAKKE JAPYTHe
UMYILIECTBEHHBIE U CBSI3aHHBIE C HUMU JINYHBIE HEUMYIIECTBEHHBIE OTHOILICHUSI.

Ocobasi ponb cpead OJTHX OTHOIIEHUH OTBOAUTCA HUMYLIECTBEHHBIM
MIPAaBOOTHOLIEHUSIM.

HMmyiecTBEHHBIE TPAaBOOTHOIIEHHUS — ATO OOIIECTBEHHBIE OTHOLICHUS
CyOBEKTOB TIpa)TaHCKUX MPABOOTHOIIEHWM 1O TMOBOAY NPHHAIJIEKHOCTH,
UCIIOJIb30BAaHUS M IEPENAYu CPEACTB MPOU3BOJACTBA U NPEIMETOB MOTPEOJICHNUs, B
KOHEYHOM MTOTe- PE3yJIbTaTOB YEIOBEYECKOIO TPyAa.

['paxgaHCKO-TIPABOBBIE ~ HOPMBI ~ PETYJHMPYIOT HE  BEChb  IIE€PEUYEHb
UMYIIECTBEHHBIX IPaBOOTHOILIEHUH, OTJENbHAs KaTeropuss HUX perylIupyercs
HOPMaMH MHBIX OTPACIIEH MpaBa.

K uMylIeCTBEHHBIM OTHOIIEHHSIM, OCHOBAHHBIM Ha aJIMHHHCTPATUBHOM
NOJYMHEHUN OJHOW CTOPOHBI JPYroM, MPUMEHSIOTCS HOPMBI aIMUHHUCTPATUBHOIO
paBa, K HaJIOrOBbIM, ()MHAHCOBHIM OTHOUIEHUSIM — HOPMBI HaJIOTOBOTO U
(puHAHCOBOTO MpaBa, K CEMEHHBIM, TPYJOBBIM OTHOIIEHUSM M OTHOIIEHHUSM I10
WCIIOJIb30BAaHUIO  MPUPOAHBIX PECYPCOB M OXpaHE OKPYKAIOWIEH  Cpelsbl
COOTBETCBEHHO MPAaBOBbIE HOPMBI CEMEWHOr0, TPYAOBOIO, 3KOJOTMYECKOIO U
CENIbCKOXO3SIMCTBEHHOTO  npaBa. OHHM  MOIYT  pEeryjJupoBaTbCsi  HOPMaMH
IPaXIaHCKOIO IpaBa TOJBKO B TOM ClIydae, €CIM 3TO B MOPAIKE HCKIIOYEHUs
MPEeyCMOTPEHHO B CAMOM 3aKOHe.

['paxgaHCKO-TIPABOBBIMM ~ HOPMAamu  PETYJUPYIOTCS  UMYIIECTBEHHbBIE
MPaBOOTHOULIEHUS, OMpeaeisieMble B  TOBAapHO-IEHEXHOW ¢opme, HocALUE
SKBUBAJIEHTHO- BO3ME3HBIN XapakTep, YYaCTHUKH KOTOPBIX IO OTHOIIEHHIO K IPYT -
IPYTY HaXOIATCS B FOPUAMYECKH PABHOM IOJIOKEHUU.

WNMy1iecTBEHHbIE MPABOOTHOUIEHUSI KaK OOIIECTBEHHbIE OTHOLLIEHUS,
BO3ZHUKAIOIIME MEXIy CyObEeKTaMU TpakIaHCKUX TPABOOTHOIIECHUHM, KaK-ToO:

rpaxaaHaMiu, KOJIJICKTHBHBIMU O6paBOBaHI/I$[MI/I 10 BJIAaACHHUIO,HMCIIOJB30BAHUIO U

! Oktonos O. CoBpeMeHHBIE KOHIICTIINH O TPeIMETe IPaXXIaHCKOTO IpaBa U Mpo0IeMbl THOepaTH3alui CUCTEMBI
mpaBa. MaTepualbl MexXIyHapoaHOro cumnosnyma «TpagumuonHoe npaBo Y30ekucrana u Snonuu. [Ipobiemsr
COBEPILIEHCTBOBaHUS 3aKoHOAeTanbCTBay. T.: 2002.- C.49.



paclopsHDKEHUI0 MaTepUaIbHbBIX OJIar BBICTYMAIOT KaK CIEICTBUE MPOU3BOJICTBEHHBIX
OTHOILIEHUM, C KOTOPHIMU HETIOCPEICTBEHHBIM 00pa30M CBSI3aHBbI.

['paxknanckoe MpaBO pEryiavpyeT BOJEBYIO CTOPOHY IPOU3BOJICTBEHHBIX,
HSKOHOMUYECKUX OTHOIICHUH, 3aKpeiuisieT W OXpaHsAeT OPUANYECKYI0 (QopMmy
IPABOOTHOLICHHUIT COGCTBEHHOCTH B BHJIE YACTHOM M ITyGIMUHOI COGCTBEHHOCTH.

[lepeuenr  perynupyeMbIX  TpaKJaHCKUM  TPaBOM  HMYIIECTBEHHBIX
MPaBOOTHOUICHUH MTOBOJBHO MIMPOK. K HHUM OTHOCSTCS: OTHOIIEHHS MO KyIije-
IpoJaxke, OKAa3aHWIO Pa3IMYHBIX BHUJIOB YCIYI, IO HailMy M apeHnae >XHUJIOro
IIOMEUICHUS, IIOCTaBKE, OCYIIECTBICHUIO CTPOMUTENbHBIX paboT, IepeBO3Ke
TPAHCHOPTHBIMH OpraHU3alMsIMU IAaCCAKUPOB, Oara)ka U TPy30B, BO3MEUICHUIO
MPUYMHEHHOTO Bpe/a, HACIEAOBAHHUIO 10 3aBEIIaHUI0 U 3aKOHY, B KOHEYHOM HUTOTE -
BCE MPABOOTHOIMICHUS IO BIIAJICHUIO, UCTIOIB30BAHUIO M PACTIOPSIKCHHUIO PA3IMYHBIX
BUJIOB UMYILIECTBA.

Bropyio kaTeropuio perynMpyeMbIX TpakIaHCKUM TIPaBOM OTHOIIECHHIA
COCTaBISIIOT ~ JIMYHBIE ~ HEUMYLIECTBEHHbIE  IPAaBOOTHOIICHUS, KOTOpBIE
MOpa3JeNsIIOTCS Ha JMYHbIE HEUMYIIECTBEHHBIC MPABOOTHOIICHUS, CBS3aHHBIE C
MMYIIECTBEHHBIMA, W Ha JMYHbIE HEUMYIIECTBEHHbIC MPABOOTHOIICHUS, HE
CBSI3aHHBIE C UMYIIIECTBEHHBIMH.

[TpumepoM NHYHBIX HEWMYIIECTBEHHBIX MPABOOTHOIICHUH, CBS3aHHBIX C
UMYIIECTBEHHBIMH, SIBIISIFOTCSI OTHOLUEHUS 1O aBTOPCKOMY IIpaBy, MO pe3yibTaTraM
MHTEIJIEKTYaJbHOW JIeATEIbHOCTH. B JaHHBIX MPaBOOTHONICHUSAX HAXOAST CBOE
BBIPQKCHHE HE TOJBKO MMYIIECTCTBEHHBIN XapakTep NaHHBIX OTHOIICHUN, HO M MX
JMYHOCTHASI XapaKTEpUCTHKA, T.e. aBTOPY MNPUHAIJICKUT HUCKIIOYUTEIBHOE IPaBoO
MCIIONIb30BaTh WJIM Pa3pelIuTh HCIOJIb30BaTh MPOU3BEACHHUE O] CBOMM HMEHEM,
MOJ1 TICEBJJOHMMOM HJIM aHOHUMHO, HCKITFOUNTEIhHOE TIPABO HA BHECCHHE U3MEHEHUI
U JIONOJIHEHUI B CBOE NPOM3BEJCHUE M Ha 3alUTy NMPOU3BENECHUS OT BHECEHUS B
Hero Kem-iubo Oe3 corjacusi aBTopa M3MEHEHWW WM JOMOJHEHWH (MpaBo Ha

HEMPUKOCHOBEHHOCTh ITPOU3BEICHU).

! 3okupos U.b. Y36ekucron Pecniybnukacuaunr gykaponuk xykyku. dapcmuk. T.: «Anonary, 1996.



[IpuMepoM JIMUHBIX HEMMYIIECTBEHHBIX MMPABOOTHOLIEHUM, HE CBSI3AHHBIX C
MMYILECTBEHHBIMU, MOTYT CIYXUTh yka3zaHHble B cT.100 'K PVY3. oTHOomeHus mno
3aIlATE YECTH, JOCTOMHCTBA WJIU JAEJIOBOM peNyTally rpakJJaHnHA, KOTOPbIA BIIPaBe
TpeboBaTh IO CyAy HX OINpPOBEPKEHHS B CIy4ya€ HE COOTBETCTBUS HX
JNE€HCTBUTENBHOCTH.

OCOOEHHOCThIO JIMYHBIX HEUMYIIECTBEHHBIX OTHOIICHUM, HE CBSI3aHHBIX C
UMYIIECTBEHHBIMH, SIBJIIETCS TO, YTO OHU HEMOCPEICTBEHHBIM OOPa30M CBS3aHBI C
aM4HOCThI0. HO He BesAkoe JMMUYHOE MPaBOOTHOLIEHHE PETYJIMPYETCS TPaXkIaHCKUM
npaBoM. CornacHo 1. 4 cr.2 'K PVY3. 5n4yHble HEMMYLIECTBEHHBIE OTHOLICHUS W
JUYHBIE OTHOILEHUS, HE CBA3AHHBIE C UMYIIECTBEHHBIMH, PETYIHUPYIOTCS
IPAKIAHCKUM  3aKOHOJATEIbCTBOM, IOCKOJIbKY HMHOE€ HE  MNPEAYyCMOTPEHO
3aKOHOJIATEIbHBIMH AKTaMH JIMOO HE BBITEKAET M3 CYLIECTBA 3THX OTHOIICHHI.
JlanHasi mpaBoBas HOpMa B paBHOM Mepe OTHOCHTCI U K TakUM CyObeKTaM
IPa)KJaHCKOIO MpaBa, KaKk I0pUANYECKHUE JINLIA.

Oco0eHHOCTH TIpenIMeTa U METOJla I'Pa)JIaHCKO-IIPABOBOIO PETYJINPOBAHUS
OOILIECTBEHHBIX OTHOWICHUW TMO3BOJSIOT OTTPAHUYHUTh TIPaKIaHCKOE IMpaBo OT
Opyrux otpacier mpaBa. HecmMoTps Ha TeCHOE B3aMMOAECHCTBHE TPAXKIAHCKOTO
IpaBa CO CMEXHBIMH OTpacisiMM IIpaBa, TaKUMH Kak ceMmeiiHoe, (puHaHCOBOE,
aAMUHUCTPATUBHOE, TPYJAOBOE, TOCYJAapPCTBEHHOE, 3EMEIbHOE IMPaBO, HMEIOTCA
HEKOTOPBIE Pa3INyus, OTTPAHUYMBAIOLIME UX IPYT OTIPYTa.

N3 cka3aHHOIO CJIENYET, YTO IPakIaHCKUE NPABOOTHOILLEHUS — FOPHUIAYECKAS
CBA3b pAaBHBIX, HMMYIIECTBEHHO M OpPraHMU3alMOHHO OOOCOOJEHHBIX CYOBEKTOB
UMYILIECTBEHHBIX M JIMYHBIX HEMMYLIECTBEHHBIX OTHOIIECHHW, BBIpaXarollascs B
HaJIMYUM Y HHUX CYOBEKTHUBHBIX TMpaB U  O0sS3aHHOCTEH, OOECIEUECHHBIX
BO3MOXHOCTBIO PUMEHEHHUS K UX HAPYLIUTEISAM roCydapCTBEHHO-TIPUHYAUTEIbHbBIX
Mep UMYILECTBEHHOI'O XapakTepa.

1. Cy0bekTbl TIpaKkIAHCKUX MPABOOTHOIICHUN - COBOKYIHOCTbH JIHIL,
YYaCTBYIOIIMX B JAHHOM IPAaBOOTHOUIEHWHU. B MpaBOOTHOLIEHHWH BO BCEX CIyYasix

YYacTBYIOT HE MEHEE IByX CYOBEKTOB — YIIPABOMOYCHHBIN U O0S3aHHBIM.



CyObekTaMu rpaXAaHCKUX MPABOOTHOLICHUM MOTYT ObITh — (pU3UUECKHe Tula
(rpaxxnane PecnyOnuku  Y30ekucTaH, WHOCTpaHHBbIE TpaxkiaaHe, Juia 0e3
IpaXJaHCTBA); IOPUIMYECKUE JIUIA, TOCYAapCTBEHHbIE M aIMUHUCTPATUBHO-
TEpPUTOPHAIbHBIE 00pa30BaHMS, 00JIaIAl0IINE TPAXKIAHCKOU MTPAaBOCYOBEKTHOCTHIO.

NHocTpanHble TpaxaaHe TMOJB3YIOTCS OJAWHAKOBBIMH C  TpakKJIaHAMHU
PecriyOnmku  Y30ekncTaH HWMYIMIECTBEHHBIMA M JUYHBIMA HEUMYIIECTBCHHBIMH
npaBaMu 3a U3BATUSIMHU, YCTAHOBJICHHBIMH B 3akoHe. OTpaHWYEHHUE TpakIaHCKOU
IPaBOCIOCOOHOCTH HMHOCTPAHHBIX TpaXJaH BO3MOXKHO MO TMOCTAHOBJIECHUIO
[IpaButenscTBa PecnyOnuku Y30ekucTaH, B Ka4e€CTBE OTBETHOM Mephl (PETOPCHUN)
JUISL TpaXJaaH TeX TOCYJapCTB, B KOTOPBIX UMEIOTCS CHEIUalIbHbIE OrpaHUYCHUS
MIPaBOCIIOCOOHOCTH TPak/1aH.

IOpuanueckne nuia, BBICTYMAONIME B TPAXKIAHCKUX MPABOOTHOIICHUSX,
MOTYT UMETh OOIIYIO U CHELHATBHYIO PABOCIOCOOHOCTD.

O6nagaroT  TrpakJIaHCKOM  MPaBOCIMOCOOHOCTHIO U JAEECIHOCOOHOCTHIO
Pecniyonuka  Y30ekucrtan, Pecnybnuka — KapakanmakcraH, oOjacTHbie |
MYyHHIIMIIAJIbHbIE 00pa30BaHMs. YUacTBYS B TPaKJAHCKUX MPABOOTHOIIEHUSIX, OHU
HE BBICTYMAIOT B KAYECTBE HOCHUTENS BIACTHBIX MOJTHOMOYHIA, HIMEIOT paBHBIC TIPaBa
0 CPaBHEHHUIO CO CBOMMH KOHTpPAareHTaMu — TpakKJaHAMU U HOPUIAYECKUMHU
muramu. K HUM TpPUMEHSIOTCS HOPMBI, ONPEIENSIIONINEe WX YJacTHEe B KadeCTBE
IOPUINYECKUX JIUIY B OTHOIICHUSX, PETYIUPYEMBIX TPaKJAHCKUM
3aKOHO/ATELCTBOM , €CITM MHOE HE BBHITEKAET M3 3aKOHA HIIM OCOOCHHOCTEH TaHHBIX
cyOBbekToB. BMecTe ¢ TeM rocyaapcTBO M TOCYIapCTBEHHbIE OOpa30BaHUS MOTYT
OBbITb y4YaCTHUKAMU HE BCEX TPaXKIAHCKO-TIPABOBBIX OTHOIICHHWH, HampuMmep,
rocyapcTBeHHbIE 00pa3oBaHMS HE MOTYT BBICTYNaTh B  HACIEJCTBEHHBIX
MPABOOTHOIICHHSIX B KAYECTBE HACTIEAOAATEIS.

CocTaB yYacTHHKOB TPaXXTAHCKUX TIPABOOTHOIICHUA MOXKET MEHSTHCA B
pe3ynbTaTe Hpasonpeemcmea, TON KOTOPHIM TOHMMAETCsS TIepeXoJ TMpaB W

00s3aHHOCTEW OT OJHOTO JHIla — TMPABONPEANIECTBEHHUKA K JPYroMy —

1

I[OKTpI/IHC HU3BCCTHBI JIBC (1)0pr1 ydacTud rocyapcrBa B rpaXXaAaHCKO-IIPABOBbLIX OTHOMICHUAX — OIMMOCPEACTBEHHOC U
HEMOCPCACTBCHHOC. HpI/I IMEPBOM IOCyAapCTBO Y4YAaCTBYCT B KA4€CTBC HOPHUJAUYCCKOIO JiMla, a Ipu BTOPOM BO3MOXKHO
€ro y4acTtue 4epe3 (1)I/IBI/I‘IGCKOC JIMIO.



MPABONPEEMHUKY, MPUYEM IOCJIEAHUI BBICTYIIA€T B MPABOOTHOIICHUSX BMECTO
CBOETO MPaBONPEIIIECTBEHHUKA.

[IpaBonpeeMCTBO MOXKET ObITh YHUGEPCANbHBIM (00WUM) VTN CUHZYAAPHBIM
(uacmuvim). OCOOCHHOCTHIO OOIIETO MPABOIPEEMCTBA  SIBISICTCA TO, YTO
IPaBONPEEMHUK MO OCHOBAHUSIM, IIPETyCMOTPEHHBIM 3aKOHO/IaTETLCTBOM, 3aHUMAET
MECTO MPABOMPEANIECTBEHHUKA BO BCEX MpaBax M OOA3aHHOCTAX, 33 UCKIIOUYCHHEM
T€X, B KOTOPBIX 3aKOH HE JOMYCKAaeT MPaBONpPEeeMCTBO BOOOIIE (peyub UJIET O MpaBax,
KOTOpBIE HE MEPEXOJIAT K IPYTruM JIMllaM, HapuMep, paBo aBTopctsa). [Ipu nro0oit
dbopme peopraHu3anMK  IOPUANYECKOTO JiMla (CIUSHUAW, MPUCOCIUHCHUH,
pa3lieJieHUuu, BBIJCIICHUHM, TNpeoOpa3oBaHUM) TpaBa U OOA3aHHOCTH paHee
CYIIECTBOBABIINX IOPUANYECKUX JIMI[ TEPeXOAsAT K BHOBb oOpazyeMbiM. [lo
HACJICJICTBY MEPEXOISIT HACIEAHUKY UMYIIIECTBEHHBIEC TIpaBa U 00sI3aHHOCTH.

I[Ton  4YacTHBIM  TPABONPEEMCTBOM  IOHHMAETCA  IPABOIMPEEMCTBO,
BO3HHUKAIOIIEE B OJHOM WJIM HECKOJIbKUX IMPAaBOOTHOIIEHUsAX. Tak, mpaBo
TpeOOBaHMsI, MPUHAICKAIECE KPEIUTOPY HAa OCHOBAHMM O00S3aTEIBCTBA, MOXKET
OBITH MEPEIaHO UM JIPYTOMY JIUILY IO clieNiKe (YCTymnKa TpeOOBaHUs) UK MIEPEUTH K
JIpYroMy JIMIy Ha OCHOBaHUU 3aKoHA. OJJHAKO HE BCAKHUE IMPaBa MOTYT MEPEXOJIUTh
OT OJJHOTO Jiuua K apyromy. Ilepexoa k gpyromy Jivily MpaB, HEPa3pbIBHO CBS3aHHBIX
C JUYHOCTBIO KPEAUTOPA, B YACTHOCTH IpaBa TpeOOBAHUS aITUMEHTOB U BO3MEIIECHUS
Bpea, IPUYMHEHHOTO KU3HU U 3I0POBBIO, HE JIOMTYCKAETCHI.

2. CoaeprkaHue rpaKIaHCKUX NMPABOOTHOWIEHUI — 3TO COCTABJISIIOIIME UX
cyObeKTHBHBIE TpaBa (mpaBoMoOYus) W 00si3aHHOCTU. HazBaHMe «CyOBEKTHUBHBIEY
OHH TIOJIYYHJIA TIOTOMY, YTO TPHUHAJJIEKAT KOHKPETHBIM YYaCTHHUKAM BO3HUKIIIMX
rPXIAHCKUX TMPABOOTHOIICHUM U, TakKUM OOpa3oM, OTJIMYAIOTCS OT TMOHSTHS
IrpaXIaHCKOTO TIpaBa B OOBEKTUBHOM CMbICIIe. B mocienneM ciydae peub UAET 00
a0CTPaKTHBIX TIPEANMUCAHUSIX HOPM TPaBa, BRIPAKEHHBIX B PA3JIMYHBIX HOPMATHBHBIX
aKTax rocy/1apcTaa.

CyObeKTUBHBIC TPaKIAHCKHUE TMpaBa W OOS3aHHOCTH HEPa3pPHIBHO CBSI3aHBI
apyr ¢ apyroM. Tak, s TOro 4YToObl TOKyMHaTelb MOT pPeaJin30BaTh CBOE

Cy6’[>eKTI/IBHO€ ImpaBO Ha KynﬂeHHBIﬁ TOBap, IpoaAaBCl MOJDKCH BbIIIOJHHUTH



00s3aHHOCTH TO €ro Imepeaade MOKynaTe 0. BO3HUKAIOT OHM OJHOBPEMEHHO,
OJIHAKO B JajlbHEHIleM coAep)KaHWe TPAKIAHCKUX MPABOOTHOIICHUM MOXKET
MEHSATHCS: Y YIaCTHUKOB T'PAKIAHCKUX TMPABOOTHOIICHUH MOTYT TOSBUTHCS HOBBIC
mpaBa U 00s13aHHOCTH. Tak, B pe3ysibTaTe HEHAJICKAIIETO HCTIOJHEHHUS JOTOBOPA
MOCTaBKHU TMOCTABIIMKOM Y TIOKYyMaTesis MOXET BO3HUKHYTh MPAaBO Ha B3bICKAHUE
HEYCTOMKH, a Y TOCTABIIIUKA O0SI3aHHOCTh €€ BBIIJIATUTb.

Cyovekmuenoe  2paxcoamnckoe npaeo y4acTHHKA  TPaKIaHCKUX
PABOOTHOIIEHUH MOKHO ONPEEIUTh KaK MPEIOCTAaBICHHYI0 €My 3aKOHOM
BO3MOYKHOCTh BECTH c€0s OmpeeieHHbIM 00pa3oM, TpeOOBaTh COOTBETCTBYIOIIETO
MOBEACHUS OT JPYruxX JHI, a B cliydae HEO0OXOJUMOCTH HCHOJB30BATh MEpPhI
TOCYJapCTBEHHOTO TPUHYKJICHUS, OOpPAaTHUBIIMCH 3a 3aIUTOH B KOMIIETCHTHBIC
opranbl (CyneOHble, HaJIOTOBbIE, AaJMUHUCTPATUBHBIC). Tak, COOCTBEHHUK B
OTHOUIIECHUU TPUHAJUISKAIIETO €My UMYIIIECTBA MOXKET OCYIIECTBISATH PABOMOYUS
0 BJIQJICHHIO, TIOJIb30BAHUIO U PACTIOPSHKECHUIO, IPUHAJICSKAIIAM €My UMYIIIECTBOM.
OH MOXeT TpeOoBaTh OT BCEX U KaXKJI0T0, YTOOBI OHU HE HAPYIIIAJIU €ro MPaBOMOYUi
coOcTBeHHHKa. Ecim Bce € KTO-TO HApyIIUT HX, TO COOCTBEHHUK MOXET
00paTUTKCA B Cy/1 ¢ TPEOOBAHUEM 3aITUTUTH HAPYIIICHHOE MPaBO.

NHorna cyObEeKTMBHOE TpaXKJaHCKOE MpaBO BKIIOYAET HE TPH, a JIBE
BO3MOXHOCTH. Hampumep, B ciydae NpUYMHEHUS Bpeaa MOTEPIICBIIANA MOXKET
3asIBUTh TPEOOBAHKME O BO3MEIIIEHUN Bpeia HEMOCPEACTBEHHO MPUYUHUTENIO Bpea, a
€CJIM TIOCJIEIHUM HE BO3MECTUT Bpea B JOOPOBOJBHOM TMOPSAIKE, TO TpPeOOBAThH
BO3MEIICHUS Bpe/ia B TPUHYIUTEIHLHOM MOPSIKE C TTOMOIIBIO CYJACOHBIX OPTaHOB.

Cybovekmuenan 2pa)xcoanckasa o00a3aHHOCMb — DHTO Mepa JOJDKHOTO
MOBEJICHUS, KOTOPOE 3aKII0YaeTcs JUOO B COBEPILICHHH, JUOO B HEOOXOJAMMOCTH
BO3JICP)KAHHUS OT COBEPIICHUS OINPEICICHHBIX JEUCTBHM U o0ecreunBaeTcs
BO3MOXXHOCTHIO ~ TMPUMEHEHHUS  TOCYJApCTBEHHOTO  TMPUHYKICHHUS. Ecnm
YIIPaBOMOYEHHOE JIUIIO MOXKET CaMOCTOSITEIIBHO OCYIIECTBIIATH CBOM IPABOMOYHS,
TO OT 00SI3aHHOTO JIUIA TPEOYETCS BBHITTOJIHEHUE MTACCHBHOM 00S3aHHOCTH HE MEIIATh
€My B OCYIICCTBICHHMM €ro IMpaBa, HO €CIU OHO HYXJIaeTci B COJCHCTBUU

00sI3aHHOTO JIMIIa, TO TOCJEAHEE O005S3aHO COBEPIIUTH OMNPE/CICHHbIC ICHCTBUS.



Coneprxanue 005S3aHHOCTH MPOTHBOTIOJIOKHO CYOhEKTUBHOMY TIPABY: TO, YTO MOKET
TpebOBaTh YIPAaBOMOYEHHOE JIUII0, IOJDKHO UCTIONHATH 00sS3aHHOE.

B mopammistonieM OONMBITMHCTBE TPAXKAAHCKUAX MPABOOTHOIICHUN KaXKIBIA W3
VYaCTHHKOB OJHOBPEMEHHO HMEET TIpaBa M HECeT OOS3aHHOCTH: Hampumep,
MpoJIaBell IO JIOTOBOPY KYIUIU-TIPOJKH 00s13yeTcs IepefaTh HMMYIIECTBO B
COOCTBEHHOCTh TIOKYIIATENII0 M BMECTE C TEM BIIpaBe TPEOOBATh OT HETO YILIATHI
OTIPE/ICIICHHOM JIEHe)KHOU cyMMBI. [Tokyrarens ke He TONbKO 00s13aH YIIaTUTh ATy
CyMMYy, HO U BIIpaBe TpeOOBATH Mepe/laund eMy UMYIIECTBa B COOCTBEHHOCTb.

OnHako B HEKOTOPBIX T'PAXKJIAHCKUX MPABOOTHOUICHUSIX Y YIPABOMOYEHHOTO
JUIa €CTh TOJBKO CYOBEKTHMBHOE IIpaBO, a y OOS3aHHOTO JIMIA - TOJBKO
cyObeKkTHBHAsA 00s3aHHOCTh. Tak, mpaBy 3auMojaBiia (YNMPaBOMOYEHHOE JIUIIO)
COOTBETCTBYET OO0S3aHHOCTH 3aEMIIMKAa BEPHYTH B3SITYIO0 B JOJAT cymMmy. Hukakux
00s13aHHOCTEH Y 3aMMOaBIIa U MPaB y 3aeMIIIKa HET.

3. O0beKTHI rPAKIAHCKUX NPABOOTHOLICHHU M.

Bonpoc 006 00bekTe NPaBOOTHONICHUH SBISCTCS OJHUM U3 CIOPHBIX B
MpaBoBOi Hayke. Tak, B 4aCTHOCTH, UIYT CIOPHI OTHOCUTEIBHO TOTO, BBIXOJUT JIH
00BEKT 3a paMKU CTPYKTYPhI IpakJaHCKUX MPABOOTHOIICHUHN U CYIIECTBYIOT JIM TaK
Ha3bIBaeMble 0€300bEKTHBIE IPAKIAHCKUE MPABOOTHOIIICHHUS.

JIMCKYCCMOHHBIM ~ TaKke  SBJSETCS  BOMPOC: MOTYT JIM  JIEUCTBUSA
paccMaTpHUBaThCS B KaUeCTBE 00BbEKTa IPAKIAHCKUX npaBOOTHomeHI/IP"I‘?1

Bwmecre ¢ Tem npeo6iamaromias TOUKa 3peHUsST CBOJUTCS K CACAYIOIIEMY:

1) OO0OBexkT  ABIISIETCS HEOOXOIUMBIM SJIEMEHTOM rpaX JaHCKUX
IPaBOOTHOIIICHUH, MTOCKOJIBKY JIEITEIPHOCTh UX CYOBEKTOB, B PE3yJbTaTe KOTOPOM
BO3HUKAIOT, OCYIIECTBIISIIOTCS M MU3MEHSIOTCS TPaKJaHCKUE TpaBa U 00S3aHHOCTH,
HE MOXeT ObITh OecnpenMeTHOW. BO3MOXHOCTH CyIIECTBOBAaHUSI 0O€300BHEKTHBIX
IPOXIAaHCKUX  TPABOOTHOIICHWH  OTBEpraeTcs  OOJBIIMHCTBOM  POCCHHUCKHX

2
IOPUCTOB”.

! Anamms paznuHbIxX Touek 3peHus. Cum.: Toncroii FO.K. K reopun npaBootHomenwuii. JI., 1959, C. 53-54.
2 Cwm.: 3.M.1p16ynenxo. Ipaxanckoe mpaso Poccu., Mocksa, 2000, u. |.- C. 42-43.



2) B cBsi3u ¢ TeM, 4TO OOBEKT BCEr/a CBA3aH C MHTEPECOM YIPABOMOUYECHHOU
CTOpPOHBI, BBIBOJUTH €r0 3a pPaMKHU CTPYKTYpbl TI'PaXKIaHCKUX MPaBOOTHOLICHUN
HelleJIecO00pa3Ho.

Takum oOpa3oM, 00veKmom 2pa)cOaHcKux NPasoOMHOUIEHUIl SBISETCS TO
0J1aro, Mo MOBOJy KOTOPOIO OHO BO3HHKAET U B OTHOUIEHHHM KOTOPOTO CYLIECTBYET
00BEKTHBHOE MPABO U COOTBETCTBYIOIIAsA €MY OOS3aHHOCTb.

OObeKkTaMu rpaKIaHCKUX MpaB (a, 3HAUUT, U TPakJaHCKUX MPAaBOOTHOIIECHUN)
ABJIIOTCS BEILM, BKIIIOYAs ACHBIM U LIEHHbIE OyMaru, NHOE UMYIIECTBO, B TOM YHUCIIE
UMYIIECTBEHHbIE TpaBa, pabOTel H  yCciayrd, uUHPOpMaluUs, pPe3yJIbTaThl
UHTEJUICKTYaJIbHOM JEATEIbHOCTH, B TOM YHUCIJIE HCKIIOUYHUTEIBHBIE IIpaBa Ha HUX
(MHTEIIeKTyalbHass COOCTBEHHOCTH), HEMaTepualbHbIE O1ara.

Baxneiiiieli pa3HOBUIHOCTbIO OOBEKTOB TPAKIAHCKUX MPABOOTHOIICHHMA
ABJIIIOTCS BEIIM, T.€. IPEIMEThl MATEPUAIbHOTO MHUpa (KaK €CTECTBEHHBIE, TaK U
CO3JaHHBIE YEJIOBEKOM), KOTOpPHIE YJOBJIETBOPSAIOT OIPEACIICHHBIE YEIOBEYECKUE
notpeOHOCTH. Bemm sBISAIOTCS 00bEKTaMHM MPABOOTHOIIEHUN COOCTBEHHOCTH. B
KauyecTBe 0COOOM Pa3HOBHIHOCTH BEUIEH CO CBOMM PEryJMPOBAHUEM BBICTYIAIOT
JICHbI'M U LICHHbIE OyMaru.

PaGoTbl M yciyru, KOTOpblE B TEOPUU TPAXKIAHCKOIO IpaBa MOIYUUIIH
HA3BaHHUE «ICHCTBHS, ABISIOTCSA 00BEKTAMH 00SI3aTeIBCTBEHHOTO MIpaBa’.

OObeKTaMH TpakJaHCKUX IPABOOTHOIICHMH SBJISIFOTCS KakK JeHCTBUS
¢uznyeckue (HampuMmep, MepeMelleHrue rpy30B MO KeJIEe3HOH 0pore Mo JOroBOpY
MEPEBO3KH Ipy3a), TaK U IOpUIUYECKUE (HAIPUMED, 3aKIIOUEHHE CAEJIIOK OT UMEHH
JIOBEPUTEIIS [P IOTOBOPE TOPYUECHUS).

B kauectBe o0OBEKTa TpaxgaHCKUX mpaBooTHoweHud ['K ymomuuaer
nH(popManuoo, OJAHAKO OOBEKTOM OXpaHbl fABISETCS HE BCskas WHbopmaius, a
TOJILKO Ta, KOTOpasi 00Ja1aeT CIEAYIOIUMHU TPEMS MPU3HAKaMH: COOTBETCTBYIOIINE
CBEJICHUS HEW3BECTHbI TPETbUM JIMIIAM; K HHUM HET JOCTylla Ha 3aKOHHOM
OCHOBaHWM;  oOOnagarens  uWHGOpPMAaUMKW  NPUHUMAIT  Mepbl A HX

KOH()UICHITMAIEHOCTH.

Lom: TapxoB B.A., Yka3 cou, C. 110



K uucny wemarepmanbHBIX OOBEKTOB, KOTOPBIE MOTYT OBITh OOBEKTAMH
IPaXTAHCKUX TPABOOTHOIICHUH, OTHOCATCS Pe3yJdbTaThl HHTEIUICKTYadbHOU
NESATETPHOCTH, B TOM YHCJIC WCKIIOYMTEIbHBIC MpaBa HAa HUX (MHTEIUICKTyalbHas
coOcTBeHHOCTh). K dmCIly Takux OOBEKTOB OTHOCATCA MPOIYKTHI TyXOBHOTO
TBOpYeCTBa (M300pETCHMs, TPOW3BEACHUS JIMTEPATyphl, HAyKH, WCKYCCTBa,
MPOMBINIUICHHBIE 00pa3mbl W T.J.). XapaKTepHOH OCOOCHHOCTBHIO PE3YJIBTATOB
MHTEIICKTYaTbHOTO TBOPYECTBA SIBJISIETCS TO, YTO B KaUeCTBE 00BEKTA MPaXKTAHCKUX
NPaBOOTHOIICHWA OHW BBICTYNAIOT JIMIIb B TEX CIydasx, KOTJa HWMEIOT
OTIpeNIeICHHYI0 OOBEKTUBHYIO (OpPMY BBIpaKEHHUS. TBOPUYECKUN 3aMbICeN, UACS U
T.I. OOBEKTOM TMPABOBOM OXpaHbl HE SBISIOTCSA, CIEAOBATEIbHO, OOBEKTOM
TPKIAHCKHUX MTPABOOTHOIICHUH OBITH HE MOTYT.

OOBEKTOM MPABOBOM OXpaHbl MOTYT OBITH TaK Ha3bIBAEMbIC HEMAaTEepHATIbHBIC
Oylara, 1MoJ KOTOPHIMHM TOHHUMAIOTCS Ojara, NpUHAAJEKAIIUE TPaXIaHUHY OT
POKJICHUS WM B CHITy 3aKOHA, M KOTOPBIC HEOTUYKTaeMbl M HETIepeIaBacMbl HHBIM
criocobom. B kauecTBe OCHOBHBIX HeMAaTepUATIbHBIX OJIar 3aKOH YIIOMUHAET KU3Hb,
3I0POBBE, TOCTOMHCTBO JIMYHOCTH, JIMYHYIO HEPUKOCHOBEHHOCTD, YECTh U JTI00pOE
UMs, JCJIOBYIO PENyTalHio, HEIPUKOCHOBCHHOCTh YACTHOW JKW3HH, JUYHYIO H
CEMENHYIO TaifHy, IPaBO CBOOOIHOTO MEPEIBIKECHUSI, BEHIOOpA MecTa MPeObIBaAHUS U
KUTEIHCTBA, MPABO HA UM U TIPABO aBTOPCTBA, OJHAKO ATOT MEPEUYCHb HE SBIIACTCS
UCYEPITBIBAIOIINM.

Kaxmomy o0O0BEKTYy COOTBETCTBYET ONPENETIEHHBIM BHUA TPaKIaHCKUX
MpaBOOTHOIICHUH. Tak, B MPaBOOTHOMIEHUSX COOCTBEHHOCTH OOBEKTOM SIBIISIOTCS

BCIIIH, B 00513aTEeILCTBEHHBIX IMPaBOOTHOICHUAX — I[CﬁCTBPIH UT.O.



§ 2. BUJIbI TPAXKJIAHCKHUX ITIPABOOTHOIIIEHUM.

Bce cymecTtByromee pazHooOpasue TpakJaHCKUX MPABOOTHOIIEHUN MOXKET
OBITH COOTBETCTBYIOIUM 0OpazoM KiaccupuumupoBaHo. Takas kiaccuduraims
UMEET HE TOJbKO TEOPETUYECKOe, HO U TMPAKTUYECKOE 3HAYE€HHE, MOCKOJIbKY
MOMOTaeT MPaBUWJIbHO YSICHUTH XapaKTep B3aMMOOTHOIIIEHUH CTOPOH B TOM HJIU HHOM
IPABOOTHOIIEHUH U, CJEJ0BATENbHO, MPaBWIBHO NPUMEHSTh TPAKIAHCKOE
3aKOHOJIATEIBCTBO K KOHKPETHOMY CITy4alo.

Knaccudukanus rpakJaHCKUX MPaBOOTHOIICHUH MOXKET MPOBOIUTHCS IIO
paznu4YHbBIM OCHOBaHMAM. Vcxons u3 colep:kaHusi, IpakKJaHCKUE PABOOTHOIICHHUS
MOTYT OBITh pa3fielieHbl HA UMYU{ECHIBEHHbIE I HEUMYU{ECHBEHHDbLE.

Jlenenue  TpakJAaHCKWX  MPABOOTHOIIEHWH  HAa  WUMYIIECTBEHHBIE U
HEMMYIIECTBEHHbIE OCHOBAHO HA TOM, YTO HMYIIECTBEHHbIE OTHOLICHUS HMEIOT
HSKOHOMUYECKOE COJECP KaHNE U BCETJa CBSI3aHbl C HAXOXKICHHEM MMYIIECTBA Y TOTO
WIA WHOTO JHla (HampuMep, MPaBOOTHOIIEHUS COOCTBEHHOCTH, XO3SHCTBEHHOIO
BEJICHUS, ONEPATUBHOIO YNPABICHUS W APYTHX BEUIHBIX MpaB), JHOO C nepepadei
MMYIIECTBA OJHUM JIMIIOM JPYroMy (Hampumep, MO JOTOBOpaM KYIUIH-TIPOAAXKH,
MEHBI U T.1.).

HeumyiiecTBeHHBIE ~ TPaBOOTHOIIEHHWS ~ BO3HUKAIOT B CBS3H  C
HeMaTepualbHBIMU OJaraMu, KOTOpble MPUHAIEKAT TPAKIAHUHY OT POXKICHUS U B
CHJIy 3aKOHa HEOTAEIMMBI OT JMYHOCTH W HeNepeAaBaeMbl APYTUM JIMLIAM: YECTb,
JOCTOMHCTBO, JIEJIOBAsi pEMyTaIusi, aBTOPCKOE UMS U T.1I.).

[IpakTHyeckoe 3HaYeHHUE ITOTO JIEJCHHUSI COCTOUT B TOM, YTO MPU HAPYLIECHUU
npaB U OOS3aHHOCTEH, BBITEKAIOIIMX W3 HMMYIIECTBEHHBIX IMPABOOTHOIICHUH, K
HAPYIIUTETI0 MOTYT MPUMEHSATHCS TOJBKO CAHKIIMA MMYIIECTBEHHOTO XapakTepa,
TOrJa Kak NpU HapyHIeHMH HEUMYIIECTBEHHBIX IMpaB KpPOME HMYIIECTBEHHBIX
CaHKIUH (BO3MEIIEHHE MOPAJbHOTO BpEAa) MOTYT MPUMEHSATHCA U JIPYTHE MEphI
BO3/CICTBUS (HampuMep, IpaBo TpeOOBaTh ONMPOBEPKEHHUSI CBEACHUN, MOPOYALINX
yecTb W JIOCTOMHCTBO TIpaxaaHuHa). Kpome Toro, uckoBas [JaBHOCTh HE

pacrpocTpaHsieTcs Ha TpeOOBaHUS O 3alTUTEe JUYHBIX HEUMYIIECTBEHHBIX MPaB.



Jlenenne  rpaKJAaHCKMX  NPABOOTHOLIEHWW  Ha  adconiomuvle U
OmHocumebHble OCHOBAHO Ha TOM, 4YTO B aOCOJIIOTHBIX MPABOOTHOIIECHUSIX
HOCHUTETIO a0COJIIOTHOTO TMpaBa MPOTHBOCTOMT HEOMPEACIEHHOE KOJIMYECTBO
00s13aHHBIX JUI. Tak, COOCTBEHHHK MOKET TpeOOBATh OT BCSIKOTO M KaXXJA0T0, YTOObI
T€ BO3ACP>KUBAIMCH OT COBEPILICHUS JIOOBIX NEHCTBUM, MEMIAIONINX COOCTBEHHUKY
OCYULIECTBJISATh CBOM IMPABOMOYHMS I10 BIAJCHUIO, MOJB30BAHUIO U PACHOPSIKEHUIO
PUHAJIEKAIIEH €EMY BELIBIO.

UTto K€ KacaeTcs OTHOCUTEIbHBIX MPABOOTHOIIEHUN, TO B HUX KOHKPETHOMY
Uiy (MM HECKOJIBKUM TOYHO OIPEAEIICHHBIM JIMIIAM) MPOTHUBOCTOUT KOHKPETHOE
o0s3aHHOE JUIO (WJIM HECKOJBKO OIpPEACICHHbIX 00s3aHHbIX Jul). Tak, Mo
JOTOBOPY  KYIUIU-IPOJAXM TOKyHaTelb HMMEET IMpaBo TpeOoBaTh Iepeaadu
MIPOJIAaHHOTO UMYIIIECTBA OT KOHKPETHOI'O MTPOJIaBIia.

B a0coiroTHBIX MPaBOOTHOLIEHUSX OOS3aHHOCTh COCTOUT B TOM, YTOOBI
BO3JICPKATHCA OT COBEPIICHUA ONPEACICHHBIX JCHCTBUM, TOTJa Kak B
OTHOCHUTEJIbHBIX  I[PAaBOOTHOLIEHUSX  OOSA3aHHOCTh COCTOMT B  COBEpIICHUHU
omnpenesieHHbIX JedcTBuil. Takum o00pa3oMm, B aOCONIOTHBIX MPABOOTHOILICHUSIX
HapyILIUTEIEM CYOBEKTUBHOIO MPaBa MOXKET OBITH JIFOOOE JIUIIO, & B OTHOCUTEIbHBIX
IPAaBOOTHOIICHUAX HAPYIIUTENISIM MOXKET ObITh, O OOILIEMY IPaBHIIy, KOHKPETHOE
JULO.

Kpome mpaBooTHOIIEHU#  COOCTBEHHOCTH, TNPUMEPOM  aOCOTIOTHBIX
IPABOOTHOIIEHUI SIBJISIOTCS MPAaBOOTHOILIEHHWS, BBITEKAIOUIME U3 IpaB Ha
MHTEJUIEKTYAJIbHYI0 COOCTBEHHOCTh, T.€. MCKIIOYUTENBbHBIX NMpPAaB I'PAKJAHWHA WIIU
IOPUAUYECKOTO JIMIA Ha PE3yJbTaTbhl HWHTEIUIEKTYaJbHOM JAESATENBHOCTH U
MPUPABHEHHBIX K HUM CPEACTB HHAMBUAYAJIU3alUH IOPUIAYECKOTO JIMIIA,
WHIUBUIyJIU3aUU TPOAYKIUHU, BBIIOIHAEMbIX YCIYT ((UpMEHHOE HAMMEHOBAHUE,
TOBAPHBIN 3HAK, 3HAK OOCTYKUBAHUS U T.I1.).

Hcnonb3oBanue pe3ysbTaTOB WHTEIUIEKTYaIbHON NEATETbHOCTH U CPENICTB
WHUBUTyJTU3AIIUN, KOTOPBIE SIBJISIOTCS 00BEKTaMH MCKITFOUUTEIBHBIX TIPAB, MOKET
OCYIIECTBISATHCS TPETHUMHU JIMLIAMU TOJIBKO C corjacus mpaBooOiaaarens. Bmecre ¢

TEM OTACJIBHBIC IIPAaBOMOYMA, BXOAJIIMC B IIpaBO Ha HMWHTCIUICKTYAJIbHYIO



COOCTBEHHOCTb, fABIISIIOTCA IO CBOEH CYTH OTHOCHUTEIbHBIMU. Tak, aBTOp
IpOU3BEAEHUSI U300pa3UTENIbHOIO MCKYCCTBA BIpaBe TPeOOBATh OT COOCTBEHHUKA
ATOr0 TPOMU3BEIACHUS MPEIOCTABICHUS BO3MOXXHOCTH OCYIIECTBJICHUS TpaBa Ha
BOCIIPOM3BEJICHUE CBOETO MPOU3BEACHUS (IIPAaBO JOCTYMA).

Cnenyer OTMETHTb, YTO JI€JIEHUE TPaXJIAHCKUX MPaBOOTHOUICHUN Ha
abCOTIOTHBIC M OTHOCUTEJIHHBIC SIBIISIOTCS B OTPECIIEHHOM CTENEHH YCIOBHBIM. Tak,
OpyU HApYUICHUU CYOBEKTUBHBIX IIpaB COOCTBEHHHMKA B TMPAaBOOTHOIICHUSIX
COOCTBEHHOCTU TOSIBIISIETCA KOHKPETHOE O0O0s3aHHOE JMI0, KOTOpOE€ JOJIKHO
COBEpIINTh OMpEACICHHbIC JCHCTBUS, HANpUMEp, BO3BPAaTUTh COOCTBEHHUKY
HEMPaBOMEPHO H3BIATYIO Y HEro Bellb. B TO ke camoe BpeMs BCSKHM M KaxKIbli
JOJHKEH BO3ACPKUBATHCS OT HAPYIICHHUS] OTHOCUTENBHBIX MPaB, B YACTHOCTH HEJb3s
COBepIIaTh KaKHe-TUOO MEHCTBUS, MPEMSATCTBYIOIIUE HCIIOIHEHUIO OOS3aHHOCTH,
BBITEKAIOUIE W3 OTHOCUTEJIBHOTO IpaBa (HampUMep, CO37aBaTh IOMEXH MJis
MOCTAaBIIIMKA B OCYIIECTBICHUHU €r0 O0S3aHHOCTH TI0 TIepeiaue TOBapOB MOTyUYaTelto,
IPENATCTBOBAThH NEPEBO3UYMKY B BBINOJIHEHUU €r0 00SI3aHHOCTU IO NIEPEBO3KE Ipy3a
U T.IL.).

Jlenenue TpakIaHCKUX TPABOOTHOIICHUN Ha 6euyHble 1 00A3AMeNbCMEEHHbIE
OCHOBAaHO Ha TOM, YTO HOCHUTENb IpaBa B BELIHBIX IPABOOTHOIICHUAX MOKET
OCYUIECTBJISTH 3TO MpaBo 03 coaeHCcTBUS 00A3aHHBIX JIML (HarpuMep, COOCTBEHHUK
UMEET BO3MOKHOCTh MOJIb30BaThCS MPHUHAJJIEKAIIEH eMy Ha npaBe cCOOCTBEHHOCTH
BEUIbIO /I YJOBJETBOPEHMS]  CBOMX  IOTPEOHOCTEH  CaMOCTOSITENBHO).
OcHOBOIONIATAIOIIMM BEIIHBIM MPABOM SIBJISIETCS MpaBo cOOCTBEHHOCTH. OHAKO B
COOTBETCTBUHM C JCHCTBYIOLUIMM 3aKOHOAATEIHCTBOM NPOM3BOAHBIMU OT IIpaBa
COOCTBEHHOCTH BEIIHBIMH MPAaBaMH SIBJISIOTCS: MPABO MOKU3HEHHOTO HACIIETyeMOTO
BJIQJICHUS 3€MEJIbHBIM yYaCTKOM, MPaBO MOCTOSHHOTO (0€CCPOYHOro) MOJIb30BAHUS
3eMENbHBIM y4YacTKOM, CEpPBUTYTA, MPABO XO3SAHUCTBEHHOIO BEICHUS, IPaBO
OTIEPaTHBHOTO yIPABJICHHUS.

OOnagatens BELIHOTO MpaBa B BEIIHBIX NPABOOTHOILIEHUSX, MO OO0IIEeMy
MpaBUly, MPOAOJDKAET COXPaHITh €ro, €clid Belllb HENpPaBOMEPHO MeperaeT K

HOBOMY BJajenbIly. Tak, €ciu Bellb Obljla yTepsiHA WM MOXUILEHA, T.€. BHIObLIA U3



BJIa/ICHUS COOCTBEHHHKA IIOMUMO €T0 BOJH, TO COOCTBEHHHUK MPOAOIKAET COXPAHATD
paBO COOCTBEHHOCTHU Ha 3Ty BEIllb.

CyObexT 0053aTEIbCTBEHHOT'O npasa B 00513aTeTbCTBEHHBIX
MIPAaBOOTHOLIEHUSAX MOYKET OCYUIECTBIATH 3TO MPABO TOJBKO MPH YCIOBUH, YTO EMY
OKa)XyT COJIeHiCTBUE 00sI3aHHBIC JMLa (HampuMep, MOKyNaTeslb NepeaaeT MpoaaBIly
MPEAYCMOTPEHHYIO TOTOBOPOM KYIUTU-IIPOJAXKH JCHEKHYIO CYMMY ).

Bemnple npaBa 3alMIAIOTCS ¢ OMOIIBIO TaK HAa3bIBAEMbIX BELIHBIX HCKOB,
T.€. HUCKOB, HaIlpaBJICHHBIX HEMNOCPEICTBEHHO Ha  Belllb, TOrJa  Kak
00s3aTEIbCTBEHHBIE MpaBa 3alIUIIAIOTCA C IOMOILBID HMCKOB O BO3MEIECHUU
yOBITKOB.

Paznuune Mexay BEUIHBIMH U 00s3aTE€IhCTBEHHBIMU IMPAaBaMU B BEIIHBIX H
0043aTEILCTBEHHBIX NPABOOTHOIICHUSIX SIBJIAETCS TaK)KE YCIOBHBIM, IOCKOJIBKY
UHTEPECHl HOCUTENEN BEUIHBIX MPAaB MOI'YT OXPAHSITHCS HE TOJBKO BELIHBIMH, HO U
0053aTeNbCTBEHHBIMU HCKaMU. Tak, cOOCTBEHHMK BeIlM, KOTOopas OblIa yKpaJieHa,
MOXKET OOpaTUThCS K BOpY € TpeOoBaHMEM 00 HU3BATUM BEILIU, OJHAKO €CIU
YKpaZieHHasi Belllb He OyJeT OOHapyXeHa, TO COOCTBEHHHK MOXET MHOTPeOOBATh
BO3MEIIECHHS YOBITKOB. Takke AOMyCTMMa 3allluTa JIMLA, BJIAJCIOIIET0 BEUIbI0 HA
OCHOBaHUH J0TroBOpa (00s3aTEIbCTBEHHOE MPaB0), C MOMOIIBIO BEIIHOTO UcCKa. B
OCHOBY KJIaCCH(PMKALIUM TMPABOOTHOLICHUN TIOJOKEHbl PA3NUYHBIE TPU3HAKHU.
[loaToMy OZHM W T€ K€ TMPABOOTHOILIEHUS MOTYT OBITb OJHOBPEMEHHO
UMYIIECTBEHHbIMU, a0COJIOTHBIMU, BEIIHBIMU (HampUMep, MPaBOOTHOIICHHE
COOCTBEHHOCTH), JINOO UMYIIECTBEHHBIMUA, OTHOCUTEIbHBIMH, 00s3aTEIbCTBEHHBIMU
(Hampumep, TPaBOOTHOLIEHUSI, BOZHUKILUE U3 JOrOBOpPA 3aiiMa).

Crnenyer OTMETHTb, YTO HEKOTOPBIE TPAXAAHCKHUE MPABOOTHOILIEHHUSI MOTYT HE
YKJIaJbIBaThCS B BBIIICYKA3aHHYIO cXxeMy. Tak, HacJeJICTBEHHbIE MPAaBOOTHOLIECHUS
HeNb3s OTHECTM HU K BEHIHBIM, HHM K 00s3aTenbcTBeHHBIM. Hocurensb
HACJIEICTBEHHOTO IpaBa, T.€. HACJIEIHMK, MOJTYYUBIIUN ONMPEIEICHHOE UMYIIECTBO
M0 HACJEACTBY, MOJy4yaeT 3TO MPaBO HE B pe3ysibTaTe KaKoro-imubo IEHCTBHUS CO

CTOPOHBI  HACJICOOBATCIIA, a B pPE3yJbTAaTC COBOKYIIHOCTH  OIIPCACICHHBIX



IOpUINIECKUX (DAKTOPOB, B YACTHOCTH, CMEPTH HACIENOAATeNss € TPUHITHUSL
HACJIEJHUKOM UMYIIIECTBA.

I'paknanckpe MNpaBOOTHOUIEHUMS MOXKHO pAa3JeauTbh Ha CpOuHble, T.C.
OTPAaHUYCHHBIC OMNPEACIICHHBIM CPOKOM (IIPUMEPOM MOTYT CIYKUTh aBTOPCKUE
IPAaBOOTHOIIICHUS, BBITEKAIOIINE W3 HCKIIOYUTEIBHOIO AaBTOPCKOrO IpaBa,
JNEUCTBYIOIIETO B TEUCHUE KU3HU aBTOpa U 50 JET mocie ero cMepTy, HaunHas ¢ 1
SHBapsl TO0/a, CJEAYIOIIEr0 3a TOJOM CMEPTH aBTopa) U OeccpouHbvle, HE
OrpaHUYCHHbIE KaKUM-JIHOO CPOKOM (HampuMep, MpaBO COOCTBEHHOCTH), OJHAKO B
MOCJEAHEM ClIyd4ae MPaBOOTHOIICHUS B JIFOOOM MOMEHT MOTYT NPEKPATUTh CBOE
CYILIECTBOBAHME T10 BOJIE COOCTBEHHUKA.

Haxonen, rpaxaaHcKkue NMpaBOOTHOLIEHUS MOXHO Pa3IelINTh HA HPOCHible U
cnodxcuvte. K TIPOCTBIM OTHOCSATCS MPABOOTHOIIEHUS, B KOTOPBIX OJHOMY JIUILY
OPUHAIIICKUT TOJIBKO OJHO TPaBO, a JAPYrOMYy — TOJBKO OJiHa OOSI3aHHOCTb.
Hampumep, B noroBope o 3aiiMe y 3aMMOJIaBlia €CTh IpaBO TPeOOBATh BO3BpaTa
B3STBIX B 3ailiMbl JIEHEKHBIX CyMM, a Yy 3aeMIIMKa — TOJBKO OOSI3aHHOCTh UX
BO3BPaTUTh. B CIIOKHBIX MPABOOTHOIIEHUSAX Yy 00EUX CTOPOH €CTh OJHOBPEMEHHO U
npaBa 1 00si3aHHOCTU. Tak, M0 JOrOBOPY KYIUIU-TIPOJIaXKU MOKYIATeNb UMEET MPaBO
TpeOoBaTh Mepeaaun eMy MpOoJaHHOUM BEIlH, HO, B CBOIO OuYepeib, 00sI3aH yIIaTUTh
cTouMOoCTh mnpoaaHHol Bemu. [IpomaBenr ke oOs3aH mepenaTh Bellb, HO BIIPaBe
TpeboBaTh yIiaThl LeHbl. Kakqoe W3 CIOXKHBIX MPABOOTHOLIEHUN MPEACTABIISIET

co00¥ COBOKYITHOCTb YETKO OTPECICHHBIX B3aUMHBIX MPaB U 00s13aHHOCTEMN



TJIABA |Il. CYBBEKTBI TPAXKJAHCKHUX TPABOOTHOIIEHUM

§ 1. l'paxxnane (pusndeckre auia) Kak CyObeKThl TPAKIAHCKIX
MPaBOOTHOIILIEHUH.

I'paskiaHckasi npaBoCNOCOOHOCTb.

YToObl OBITH CYOBEKTOM TPAXKAAHCKOTO MpaBa, rpakJIaHUH JOJKEH 00JaaaTh
KauecTBAaMH, OIPEJCICHHBIMH 3aKOHOM, KOTOpPhIE B CBOEH COBOKYITHOCTHU
COCTaBIISIIOT TPa)X/IaHCKYIO paBOCyOBEKTHOCTb. I'pasicoanckasn
npasocydOveKmHocmey — 3TO CJIOXKHAs IOpUAMYECKash KaTeropus, BKIIOYaronas
MIPaBOCIIOCOOHOCTD U JI€eCIIOCOOHOCTh TpakIaHNHA.

I'pasicoanckasa npagocnocodnHocms — 3TO TIpU3HABaeMas TrOCYIapCTBOM 3a
TPOKIAHUHOM BO3MOXHOCTh HMMETh TPAXKJTAHCKHE IpaBa W HECTH TPAKIAHCKHC
o0si3aHHOCTH.  [IpaBOCIIOCOOHOCTH  OpPraHWYECKH CBsi3aHA C  TPAKIAHCTBOM.
[IpuoOperasi TpaKJaHCTBO, YETOBEK CTAHOBUTCA CYOBEKTOM TIpaBa JaHHOTO
rocynapctBa. He cimywaiiHo nostomy B ['paxmanckoMm kojekce PecnyOnmuku
V306ekucrtaH TOBOPUTCS HE O MPaBOCIOCOOHOCTH (U3NYECKUX JHIl BOOOIIE, a
UMEHHO O TpaBocmocoOHocTH TpaxaaH. [Ipexne Bcero, rpaxaaHam PecnyOnuku
VY30ekucTad npenoCTaBsIeTCsl TpakIaHCKasi IPaBOCIIOCOOHOCTh B MOJIHOM 00BEME.

Kpome rpaxknan Y30ekucrana, CyObeKTaMu TPaXTaHCKOTO MpaBa MOTYT OBITH
WHOCTpaHIb! (JIHIa, 00Jaarore Tpak JaHCTBOM MHOCTPAHHOTO TOCYAapCTBA U HE
UMerolre TpakaancTBa PY3.,) u numa 6e3 rpaxkaaHcTBa (T.€. He MpUHAJJISKAIUE K
rpaxaancTBy PY3., u He umerolme 10Ka3aTenbCTB MPUHAIISKHOCTU K TPAXKIAHCTBY
JIPYroro TOCyAapcTBa). 3a WHOCTpaHIAMU 3aKpervisieTcs Oe3yCIOBHBIM (T.e. HE
TpeOyIOmMi B3aUMHOCTH CTO CTOPOHBI TOCYJAapCTBAa MHOCTPAHHOTO TPAKIAHUHA)
HaIMOHAIBHBIA pekuM. CyTh €ro COCTOMT B TOM, YTO IpaBa WHOCTPAHIIEB Ha
TEPpUTOPUM Y30EKHCTaHa ONpEeNeNsloTcs B MNpUHUMIE 3akoHamu PVY3., a He
3aKOHOJIATEILCTBOM TOCYJAapPCTBA, K KOTOPOMY MPUHAIJICKUT UHOCTpaHell. M3 aToro
K€ yCMaTpPUBAETCS, YTO PACIpPOCTPAHEHHE MPABUI TPAXKAAHCKOTO 3aKOHOIaTEIhCTBA
Ha WHOCTPAHIIEB TMpeArojaraercs. YKa3zaHHas MPE3yMIUs O3HA4YaeT, YTO JUIs
OTpaHWUYCHHS TIPaB HHOCTPAHIIEB HEOOXOAMMO TMpsSMOE YyKa3zaHWe 3akoHa PY3.

YCcTaHOBUB 11 MHOCTPAHHBIX TPa)KJaH W JUI[ 0€3 rpa)KJaHCTBa HAIlMOHAJIbHBIN



pPEXKUM, 3aKOH JOMYCKaeT W3BITHS W3 OTOTO TMPaBHUIA, OTPAHUYMBAIOIINE WX
IIPaBOCIIOCOOHOCTh TI0 CPaBHEHHUIO C IPABOCIOCOOHOCTBIO TpakaaH PecmyOiauku
V306ekucTaH.

ConepxaHue TPaKIAHCKOW MPaBOCTIOCOOHOCTH COCTAaBJISIET COBOKYITHOCTH
TPOKIAHCKUX TIpaB M OOS3aHHOCTEH, KOTOpBIE TpaKJaHE MOTYT HMETh II0
JEUCTBYIOIIEMY 3aKOHOAATENIBCTBY. BBUIYy IWHAMUYHOCTH BHAOB H 00BeMa
PETYIUPYEMBIX HOPMaMH TPaXKJIaHCKOTO TpaBa OTHOIICHHH, | paKIaHCKHI KOJEKC
PVY3. He maer MCYEpIBIBAIOIIETO TMEPEYHS T'PAKIAHCKHX TpaB U OOS3aHHOCTEH, a
3aKpEIuIsIeT JIUIThL OCHOBOIIOJIATAIONINE, HanOoIee BaXKHBIC U3 HUX, C TOYKU 3PCHUS
3aKOHOJIATEe/Is, OTOBAPUBAs, YTO TIOMHMO HHMX T'PaKJIaHUHY MOTYT IMPHUHAIICKATh U
WHBIC WMYIIECTBCHHBIC W JIMYHBIC MpaBa, €CJIM OHM HE 3ampelieHbl 3aKOHOM W HE
MPOTHBOpEYAT OOIIMM HadajlaM TPaKJaHCKOTO MpaBa.

Tak, rpakmaHe MOTyT HMMETh HMYIIECTBO Ha IIpaBax COOCTBEHHOCTH;
HACJIEI0BaTh W 3aBENIaTh UMYIIECTBO; 3aHUMATHCS TIPEANMPUHAMATEIECKONW M JTFO00M
MHOW HE 3aIpelieHHON 3aKOHOM JeATEIIbHOCTHIO; CO3/1aBaTh HOPUAMYECCKHUE JIHUIIA
CaMOCTOSITEITEHO WJIM COBMECTHO C IPYTUMH TPaKTIaHAMH U FOPUINICCKUMH JTUTIAMH,
COBEpIIaTh JIOObIE HE TMPOTHBOpPEYAIME 3aKOHY CHCIKH H YYacTBOBaTh B
00s13aTeNIbCTBAX; N30MPaATh MECTO KUTEIBCTBA; UMETh IPaBa aBTOPOB MPOU3BEICHHIMA
HayKH, JINTEPaTypbl U UCKYCCTBA, M300PETEHUH M WHBIX OXPaHSEMBIX PE3yJIbTaTOB
WHTEJUICKTYaJbHONH JEATCIIbHOCTH,; HWMETh WHBIE HWMYIIECTBEHHBIE U JIUYHBIC
HEHMMYIIECTBECHHBIC TIPaBa.

['paxnanuH BIpaBe 3aHUMATHCS TPEANPUHUMATEIHCKON JESITCIBHOCTRIO 0e3
00pa3oBaHus IOPUIAYECKOro JuIa (IIPU YCIOBUU TOCYIapCTBEHHON PETHCTpAIliu B
KadyeCcTBe WHIWBHIYAIbHOTO MpeanpuHUMaTens). Hanbomee cCymecTBeHHBIC U3
MIePEUYHCIICHHBIX TIPaB HOCAT KOHCTUTYITHOHHBIN XapakTep. ITO BO3MOXHOCTh UMETh
MMYIIIECTBO B COOCTBEHHOCTH, HACIEOBaTh €r0, MMETh MPABO Ha KIIUIIE, MpaBa
aBTOPOB.

[IpaBocniOCOOHOCTH ~ cleAyeT  OTAWYaTh OT CYOBEKTHBHOTO  TIpaBa.
IIpaBocniocoOHOCT, — 0OIIMas MPEANOCHIIKA, HAa OCHOBE KOTOPOH IIPH HAJIWYUU

OIIPCACIICHHBIX IOPUINYCCKUX (baKTOB Yy JIMlia BO3BHUKACT KOHKPETHOC CY6’[>CKTI/IBHOG



npaBo. Ona mpencraBiaser co0OOil JuUIIb aOCTPaKTHYIO BO3MOXHOCTH HMETh
yKa3aHHbIE B 3aKOHE IpaBa M 00A3aHHOCTH, TOTAA KaK CyOBEKTUBHOE IPaBO — 3TO
y)K€  CyIIeCTBYyIOIlee TMpaBo, MpUHAANEKAIEE KOHKPETHOMY  JIUIy, T.C.
pealin30BaHHAs BO3MOXXHOCTh. BO3MOXXHOCTM UWMETh TpaBa 3aKIIOUYEHBl B
[PaBOCHOCOOHOCTU U, B OTJIMYME OT CYOBEKTUBHOTO IIpaBa, HE COOTBETCTBYIOT
00s13aHHOCTH  ApPYyrux CcyObekToB. CyObEeKTHMBHOE TMpaBO — JTO DBJIEMEHT
IPaBOOTHOLIEHHUS, & IPABOCIOCOOHOCTh — CBOMCTBO CyOBEKTa IpaBa.

[IpaBocriocoOHOCTBIO 007a1at0T Bee TpaxkaaHe PY3. B oluHakoBOM oObeMe.
O0beM CyOBEKTHUBHBIX MpaB y Pa3HBIX CYOBEKTOB TPakIaHCKOTO MpaBa pa3linycH,
KOHKPETHOE IIPaBO MOKET OTCYTCTBOBATh Yy JIaHHOTO JIMLA (HAampuMmep, BCEM
rpaklaHaM TPHUHAJUICKUT BO3MOXKHOCTh MMETHh MPaBO COOCTBEHHOCTH, HO IPaBO
COOCTBEHHOCTH Ha KOHKPETHOE UMYIIIECTBO €CTh JIUIIb Y KOHKPETHOTO TPaKJaHUHA).
[IpaBocriocoOHOCTh peanu3yeTcs 4epe3 KOHKpETHble CyObeKTHBHbIE mpaBa. [lpu
ATOM TPaXXTaHUH HE MOXKET OTKa3aThCs OT MPABOCIIOCOOHOCTH MITH €€ YaCTH, & TaKxKe
nepenaTh €e JpyromMy Jully, Kak O0JIbUIMHCTBO CyOBEKTUBHBIX IIPAB.

['paxknanckas MpaBOCTIOCOOHOCTh HEOTAENMMa OT CaMOrO CYIIECTBOBAHUS
yenoBeka. [loka  4emoBek  kMB, OH  00jagaeT  MPaBOCIOCOOHOCTHIO.
[IpaBocriocoOHOCTh  Ipa)JaHWHAa BO3HUKAET B MOMEHT €ro pOXJIEHUS H
MPEKPAIAETCS] B CBSI3U CO CMEPTHIO.

He cnmemyer cMmemmBaTh 3alMTy 3aKOHOM IIpaB Oyaymiero pebeHka ¢
MOMEHTOM BO3HHKHOBEHMsI €ro ImpaBocrnocoOHocTd. I[lonmoxkeHue o ToM, dYTO
HACJIEMHUKaMH MOTYT OBITh JETH HAClIeJ0JaTelNs, POJAMUBIINECS TOCIE €r0 CMEpTH,
HEJIb3sl TPAKTOBATh KakK MPEAYCMOTPEHHBIH 3aKOHOM ciyyail BO3HHUKHOBEHUS
MIPABOCIIOCOOHOCTH JI0 pOKIeHUS denoBeka. 6o ecnu peOEHOK HE POIUTCS KUBBIM,
TO W TMPABOCIOCOOHOCTh HE BO3HUKHET. MOMEHT, KOT/Ia YeJOBEK CYHUTAETCs
POIUBLINMCS, OMPENCNACTCd HE IOPUIMYECKHMMH, a MEIULIUHCKUMU KPUTEPUSIMU
(MOMEHTOM Hayayia CaMOCTOSITEIFHOTO AbIxaHus). [Ipekpalienne npaBocmocoOHOCTH
CBSI3aHO C OMOJIOTMYECKOW CMEPThIO, KOT/la BO3BpPAT YEJIOBEKA K KM3HU MCKIIOYEH.
[ToaTomMy He ciefyeT CBA3bIBaTh MPEKpaIICHHE MPaBOCIOCOOHOCTH C OOBSIBICHUEM

CYJIOM TpakJaHMHA YMEPLIUM.



['ocynapcTBO rapantupyeT MpaBOCIOCOOHOCTh rpakaaH. HUKTO He MoxkeT
OBITH OTPaHUYEH B IIPABOCIIOCOOHOCTHU U J1€ECIIOCOOHOCTH MHAYE, KaK B CIydasiX U B
MOPSZIKE, YCTAHOBJICHHBIX 3aKOHOM: IIOJIHBIA WMJIM YaCTUYHBIM OTKa3 rpakAaHUHA OT
MIPAaBOCIIOCOOHOCTH WJIM JIEECIIOCOOHOCTH WM JApPYIHE CHEJKH, HalpaBi€HHbIE Ha
OTPaHUYEHUE  [PABOCIIOCOOHOCTH  WJIM  JIEECIIOCOOHOCTH,  HHUYTOXHBI, 32
VCKJIIOYEHHEM CIIy4aeB, KOTJa TAKUE CAEIIKH JOIYCKAIOTCS 3aKOHOM.

['ocynapcTBO BHpaBe OIrpaHUYUTH IpaBa U CBOOOABI Tpa)aaH, €CIH 3TO
HEOOXOAUMO ISl 3alUThl OCHOB KOHCTUTYLIMOHHOI'O CTpOsl, HPaBCTBEHHOCTH,
3/10pOBbsI, IPaB U 3aKOHHBIX HHTEPECOB APYIUX JIULI, 0OecriedeHrne 00OpPOHbI CTPAHbI
1 0€30IacCHOCTH TOCylapCTBa, HO TOJBKO HAa YPOBHE TIOCYAApCTBEHHOTO 3aKOHA.
Koncturynust PVY3. 3akpemsisieT BO3MOXXHOCTh OrpaHUYEHMs] MpaB U CBOOOA B
YCHOBUSAX YPE3BBIYAMHOTO MOJIOKEHUS C YKa3aHUEM IPENEIIOB M CPOKA JAEHCTBUS
TAKOI0 OTPAaHUYECHMs, 32 MCKIIOYECHHMEM IIpaBa HA JKU3Hb, TOCTOMHCTBO JIMYHOCTH,
HEMIPUKOCHOBEHHOCTh YAaCTHOW >KM3HH, 3aIUTYy CBOEH YECTH U J10OpOro HMMEHH,
OpaBa Ha XWIKIIE, CyAcOHYIO0 3allUTy MpaB M CBOOOA U HEKOTOPBIX APYTHUX.
JlommyckaeTcsi orpaHU4€HHE MPABOCIIOCOOHOCTH KaK Mepa HaKa3aHWsl, yCTAHOBJICHHAS
MIPUTOBOPOM JIMOO ONpEAENIEHHEM CcyAa MO YrOJOBHOMY J€ldy, B BHUJAE JIMIIEHUS
[paBa 3aHUMAaThb ONPEACIICHHBIE JOJDKHOCTH WM 3aHUMATbCA ONPEACIICHHOU
NEATEIBHOCTBIO.

OrpanuueHue TpaKIaHCKOW NPaBOCHOCOOHOCTH HMHOCTPAHHBIX TIpakKIaH
BO3MOXHO 110 noctaHoBieHuto [IpaBurenbctBa PY3. B KauecTBE OTBETHOM MeEpHI
(peropcun) sl rpaxkJaH TeX TIOCYIapCTB, B KOTOPBIX HMMEIOTCA CHElUalbHbIE

OTpaHUYCHUS MPABOCIIOCOOHOCTH Y30EKCKUX IPasK/IaH.

I'pa:xxnanckas 1eecrnoco0OHOCTb.
11100 zpascoanckoit deecnocoonocmuio puzndeckoro nuia (rpaxkaaHuHA)
MIOHMMAETCSl €r0 CIOCOOHOCTh CBOMMH ACHCTBUSMH MPUOOPETaTh M OCYIIECTBISATH
TPKIAHCKHUE TIPaBa, CO3/1aBaTh IS Ce0sl TpakIaHCKHE OOSI3aHHOCTH U MCTIOJHSATH

ux.



JleecriocoOHOCTh  IPEANOJaraeT OCO3HAHHOCTh M MPaBWJIBHYIO OLEHKY
YEJIOBEKOM COBEPIIAEMBIX UM JEHWCTBUM, UMEIOLIUX MPABOBOE 3HAYEHHUE, T.€. ATO
CBOMCTBO CYOBEKTa TPaXKJAaHCKOTO IIpaBa 3aBUCUT OT CTENEHU ICUXUYECKOU
3pEJOCTH JIMLA. 3pPENoCTh K€ MNCUXHKH 3aBUCUT OT BO3pACTa M MCUXUYECKOIrO
3I0POBbSl YEJIOBEKA, MOATOMY 3aKOHOAATENb HE MOXET MHPOU3BOJIBHO 3aKPENHTh
MOMEHT, ¢ KOTOPOT'O Y€JIOBEK CUMTAETCS MOJHOCTBIO JeecriocooHbpM. HeoOxommumo
YUHUTBIBATh MEAULIMHCKNE HOPMBI IICUXUYECKOTO CO3pEBaHUs 4elioBeKa. BoT mouemy
JI€ECIIOCOOHOCTH JIUI PA3HOTO BO3PACTA M COCTOSHUS MICUXUKU Pa3JInyHa.

JleecriocoOHOCTh COCTOMT M3 TaKHUX DJIEMEHTOB, KaK CHOCOOHOCTH UeJOBEKa
CaMOCTOSTENIbHO  OCYHIECTBJISATh NPUHAAJIEKAIIME €My IpaBa, CIOCOOHOCTh
COBepIIaTh CACTKH, MPUOOpETasi TEM caMbIM HOBBIE ITpaBa U Bo3jarasi Ha ce0si HOBBIC
00s13aHHOCTH (CIETKOCIIOCOOHOCTh), U, HAaKOHEI, CIIOCOOHOCTh HECTHU T'PaKIaHCKO-
PaBOBYID OTBETCTBEHHOCTh 3a BpE€l, NPUYUHEHHBIA €ro MpPOTUBOIPABHBIMU
NEUCTBUSMHU (JIETUKTOCTIOCOOHOCTB ).

I'paxxnanckuii komexc PVY3. ucxomuT u3 omnpeneneHHOW KiacCU(pUKAIMU
Ipa)KJaH MO BO3PACTy MpPH OMNpeAesIeHHd 00beMa U CTPYKTYPbl UX J1€€CIIOCOOHOCTH.
Jlo 6 neT peGEeHOK CUMTAETCS HEAEeCNOCOOHBIM B CHIIy COBEPIIEHHOW HE3pPEI0CTH
NICUXHUKH, OJHAKO JEeCroCOOHOCTh ManoyieTHux (0T 6 mo 14 ner) cocTtout B
CIIOCOOHOCTH CaMOCTOSITEIbHO COBEpIIaTh: 1) MeIKUe ObITOBBIE CHENIKH, T.€. TAaKHE,
KOTOpbIE HAMpaBJICHbI Ha YJIOBJIETBOPECHHUE MOBCEIHEBHBIX MOTPEOHOCTEN YellOBeKa,
UCTIOJIHAIOTCSI OOBIYHO TIPU CAMOM UX COBEPIICHUH W HE3HAYHUTEIbHBI TI0 CymMMe; 2)
CHEJIKM, HalpaBlieHHble Ha OE€3BO3ME3JHOE IMOJIYYEHUE BBIFOJblI, HE TpeOyrolne
HOTApUAJIBLHOTO YAOCTOBEPEHUS JINOO TOCYAAPCTBEHHONW PETUCTpAINK; 3) CIETKU TI0
PaCIOPSIKEHUIO CPEJICTBAMU, MPEIOCTABIICHHBIMU 3aKOHHBIM MPEICTaBUTEIEM WM C
corjacusi MOCIEAHEr0 TPETbUM JIMIIOM JJI ONPEETeHUS eI WIH sl CBOOOIHOTO
pacIopsiKEeHHUS.

CrnenoBatesibHO, B 3TUX BO3PACTHBIX paMKax IpakJaHUH 00JaaeT YaCTUUYHON
CHEJIKOCTIOCOOHOCTBIO M YaCTUYHOM CHOCOOHOCTBIO OCYIIECTBISATh TPaXKIAHCKUE
mpaBa. J[enMMKTOCIIOCOOHOCTRIO K€ TaKWe TpakJaHe He 00J1aJaloT, MOCKOIBKY

OTBCTCTBCHHOCTb 3a BPCI, HpPI‘IHHCHHBIﬁ MaJIOJICTHUMH, HCECYT HX POAUTCIIH,



YCBIHOBHUTEIIM WJIM ONEKYyHBI. BEIIeyka3aHHbIE JJIEMEHTHI J1eeCITOCOOHOCTH
MaJIOJIETHUX MPEACTABIAIOT COOON UCKIIOUEHUEM U3 OOIIEro MpaBuiia O TOM, YTO 3a
HECOBEPILICHHOJETHUX, HE JOCTUTIIUX 14 JieT, CACNKM COBEpPHIAIOT OT MX UMEHH
TOJIBKO WX POJWTENH, YCHIHOBUTENW Wik onekyHbl. [losTroMy Hamnbomee
PACIPOCTPAHEHHBIM SIBISICTCS MHEHHE, 4TO 3TA KATErOpUs PaX/IaH HeIeecnocooHa' .

HecoBepiiennosnetaue B Bo3pacte oT 14 no 18 ner obnanmaior wacmuunoi
0eecnocoOHOCmbI0, TIOCKOJIBKY MOTYT COBEpPIIATh CAEIKU C MUCbMEHHOTO COTJIACHS
ponutenel, ychlHOBHUTeNeW wiu noneuutenedl. [Ipu stom pacuupsiercss o0bem
J€ecoCOOHOCTH, peau3yeMO CaMOCTOSTENBHO: K OOBEMY JEeCOCOOHOCTH
OpeablAylero Bo3pacta Jo0aBiseTcss IMpaBo 0e3  coryiacus  pOJUTEINEeH,
YCBIHOBHUTEJIEH U TMOIMEYUTENEH pacnopsKaTbCs CBOMM 3apa0OTKOM, CTUIIEHIUEH U
MHBIMU JI0XOJIaMH; OCYIIECTBIJISITh MIpaBa aBTOpa MPOU3BEICHUS HAYKHU, JTUTEPATypPhI
U HMCKYCCTBa, M300pETEHUS] WM WHOTO OXPaHSIEMOTO 3aKOHOM pe3ylibTaTa CBOEH
MHTEIJIEKTYaJIbHOU JIeSITEIbHOCTH; B COOTBETCTBUM C 3aKOHOM BHOCHUTH BKJIAJIbl B
KPEIUTHBIEC YUPEKJICHHS U pacnopspkaTbes UMH. 1lo moctmkenun 16 ner rpaxnane
BIpaBe OBITh YJIEHAMHU KOOTIEPATUBOB B COOTBETCTBUM C 3aKOHAMU O KOOTIEpATUBAX.

[ToMmuMo pacimMpeHusi cnocOOHOCTH CaMOCTOSITENIBHO OCYIECTBIISATh MpPaBa U
CHEJIKOCTIOCOOHOCTH JUIsl TpaxJaH 3TOr0 BO3pacTa 3aKOH IMpEeAyCMaTpuBaeT U
BO3HUKHOBEHHUE JIEIMKTOCTIOCOOHOCTU. HecoBepiieHHoneTHUue B Bo3pacte oT 14 1o
18 nmer caMoCTOSITETbHO HECYT OTBETCTBEHHOCTH 3a MPUYMHEHHBIM Bped. 37eCh Ke
OTpakeHa crenu@uKa AeTUKTOCIIOCOOHOCTH TPaKJaH d3TOTO BO3pacTa, KOTopas
COCTOMT B TOM, 4YTO TMpPU OTCYTCTBUU CPEICTB [JIsi BO3MEILICHHUS Bpeaa y
HECOBEPIIICHHOJIETHETO, OpeMsi BO3MEIIEHUsS OTOr0 Bpeda JO0 JOCTHKEHUS
COBEPILECHHOJNETHS] TOJHOCThIO WJIM B HEJOCTAIONIEN 4YacTW BO3Jaraercss Ha
poauTteneil (yChIHOBUTENEH) WM TOMEUYUTENsI HECOBEPIICHHOJETHETO, €CIIM OHU He
JIOKaXyT, 4YTO Bp€Jl BO3HUK HE MO UX BHUHE.

B noanom obveme zpaxcoamckan 0eecnocoOHOCmMb BO3HUKAET C
HACTYIJICHUEM COBEpILICHHOJETHs, T.€. MO JOCTHXKeHuU |8-;eTHero Bo3pacTa,

IIOCKOJIBKY C O3THM BO3paCTOM B V30ekncTaHe CBSA3LIBACTCS npcacCTaBJICHUC O
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MOJIHOM TICUXWYECKOM CO3peBaHuU yenoBeka. [lonHas neecnocoOHOCTh 03HAYAET U
COBEPUIEHHO CaMOCTOSITEJIbHYI0 MMYIIECTBEHHYI) OTBETCTBEHHOCTh T'PaXKIAHUHA.
['paxknanuH oOTBeYaeT MO CBOMM OO0SA3aTENBLCTBAM BCEM MPHUHAIJICKALNUM EMY
MMYLIECTBOM, 34 UCKJIIOYEHHEM MMYILIECTBA, HA KOTOPOE B COOTBETCTBUH C 3AKOHOM
HE MOXET ObITh 00pallleHO B3bICKaHUE. ['pakIaHCKUl KOAEKC 3aKpeIuisieT MopsIoK
MMYLIECTBEHHON OTBETCTBEHHOCTHU IpaKIaHUHA — VHVMBUAYaJIBHOTO
npearnpuHUMAaTess B Clydae MPU3HAHUS €0 CYJ0M HECOCTOSITENIbHBIM (OaHKPOTOM).

Onpenenss 18-mete kKak MOMEHT HACTYIUICHHS TOJIHOM J€ecroCOOHOCTU
a0COIOTHOTO OOJIBITMHCTBA rpakaaH, [ paxknanckuii kogekc PY3., kak ncKioueHne,
3aKperuIsieT JABa ciiydasi, KOr/ia MoJIHasl JeeClOCOOHOCTh MOKET HACTYNUTh paHee 18
net: 1) B ciiydae Korja 3aKOHOM JIOIyCKAaeTCsl BCTYIUIEHUE B OpaK 10 JOCTHKEHHUS 18
JeT; TpaxJaHWH, He JocTurmui  18-metHero  Bo3pacTta, npuoOpeTaeT
71eecriocoOOHOCTh B MOJHOM 00bEME C MOMEHTA BCTYIIeHUs B Opak. [IpnoOpeTeHHast
TaKMM 00pa3oM MOJIHAsA JEECHOCOOHOCTh COXPAHSIETCS U MOCIE PACTOPKEHHS 3TOTO
Opaka 1o nocTtwxeHus 18 ner; 2) B ciayyae SMaHCUIIALMU HECOBEPIIEHHOJIETHETO
IIPY JIBYX YCJOBHUSAX: OCYIIECTBICHUE HECOBEPIIECHHOJETHUM, TOCTUIIIMM 16 Jer,
TPYJAOBOM IEATEIBHOCTH MO TPYJIOBOMY JOTOBOPY (KOHTPAKTY) WM OCYIIECTBICHUS
UM IIPEANPUHUMATENBCKON JesaTenpHOCTH. [lpu cormacum Ha 3MaHCUNALMIO
HECOBEPILICHHOJIETHETO O0OMX POJUTENICH, YCHIHOBUTEIEH WJIM TONEYUTE,
pelLICHUE O HEW IPUHUMAETCSI OPraHOM OIEKH U ITOIEUUTENBCTBA, & IPU OTCYTCTBUU
TaKOI'0 COTJIACHS - CYZOM.

[Ipu naTonoruu pa3BUTHS NCUXUKH, BRIPAXKAIOLIEHCS B TOM, YTO YEJIOBEK JINOO
HE TIOHMMAeT 3HAYCHHUS CBOMX JEHCTBUN, JTUOO TOHMUMAET, HO HE MOXET HMHU
PYKOBOJIUTH, OH MOKET OBITh B CYZ€OHOM MOPSAKE MPU3HAH HEIEECTIOCOOHBIM, Jaxe
€CIM  SBJISETCS  COBEPUIEHHOJETHUM. Jlemo 0  mNpHU3HAaHMM  TpakJIaHWHA
HEJCECIIOCOOHBIM MOKET OBbITh HayaTo MO 3asBJICHUI0 YJIEHOB €ro CEeMbH,
OPOKYpOpa, OpraHa ONEKM U TONEUUTEIhCTBA, MCUXUATPUUECKOro JIEYeOHOIo
3aBEICHUA U JPYTUX Jull. /(s onpeneneHnss NCUXU4eCKOro COCTOSIHUS TPaKIaHuHA

Cyll Ha3Ha4yaeT CyIeOHO-TICMXUATPUYECKYI0 OJKcmepTusdy. [lpu BBI3IOpOBICHUU



JAHHOTO JIMI[Aa, YTO KOHCTaTHPYeTCS TIOBTOPHON CyAeOHO-TICUXUATPUUYECKOM
AKCIEPTU30M, CYJ] IPUHUMAET PELICHUE O MIPU3HAHUU TPakJaHUHA JIEECIIOCOOHBIM.

3. JleecmocoOHOCTh, Kak M MPaBOCHOCOOHOCTh, HEOTUykKaaema. Hukro He
MOXET OBITh OTPAaHUYEH B JEECHOCOOHOCTH WHAYe, KAK B CIy4dasx M MOpPSJIKE,
YCTaHOBJICHHBIX 3aKOHOM.

I'paknaHCcKHi KOAEKC NMPEAyCMaTpPUBAET BO3MOKHOCTh OTPAHUYEHHUS ITOJHOU
JIeeCioOCOOHOCTH M OrpaHUYEHMs] J€eCOCOOHOCTH HecoBepuieHHOJeTHero. [lpu
HAJIMYMUHA JOCTATOYHBIX OCHOBAHMM CYJ IO XOJATAWCTBY POJIUTENEH, YCBIHOBUTEIIECH
WIHM TIOTICUUTENsI, TUOO OpraHa OMEKH M IMOMNEYUTEIbCTBA MOXKET OTPAaHUYUTH WU
JMIINTh HECOBEPLICHHOJIETHErO B BOo3pacTe oT 14 no 18 jer mpaBa caMOCTOATEIBHO
pacnopsbKaTtbCsi CBOMM  3apa0OTKOM, CTUNEHAMEN WIM HWHBIMH J10XOJaMH, 3a
HCKIIIOYEHHEM CJIy4aeB, KOIJa TaKOM HECOBEPILICHHOJETHUN paHee Mpuolpen
7eecriocOOHOCTh B IIOJHOM O0BbEME B CBSA3M C BCTYIUICHUEM B Opak WK
sMaHcumnanued. OOOCHOBaHUSIMU TAaKOrO0 OrPAHMYEHHUS SIBISIIOTCA, HalpUMED,
HEpa3yMHOE pacxoj0BaHuEe 3apalboTKa, yMoTpeOJIeHHE CHUPTHBIX HANUTKOB U
HapKOTUYECKUX cpeACTB. IIpu orpaHnyeHuM npaBa HECOBEPUIEHHOJETHUNH MOXKET
pacnopsKaTbCsi CBOMM 3apabOTKOM TOJIBKO C COIIACHS 3aKOHHBIX MPECTaBUTENEH, a
Opy JIMIIEHUU TpaBa B HMHTEPECAX HECOBEPIICHHOJETHETO PACIOPSKAIOTCA
3apabOTKOM €ro 3aKOHHBIE IIPEICTABUTEIIH.

K orpannueHuto [1eeciocOOHOCTH CJenyeT NpPHUPABHATH YTpaTy IOJIHON
71eecriocOOHOCTH HECOBEPUICHHOJIETHUM CYNPYroM B Cily4yae IpU3HaHUs Opaka
HEJICHCTBUTEIBHBIM, €CJIM CYJ OJAHOBPEMEHHO MPUHUMAET pPEIIEHHE O BO3BpaTe K
YaCTUYHOMU JIeecrioCOOHOCTH ATOTO CYTpyTa.

OrpaHnyeHue AeecrnocOOHOCTH COBEPIIEHHOJETHEr0 I'pa’kJaHWHA BO3MOMXKHO
TOJIbKO B CYJCOHOM TMOpSAJIKE M TOJBKO B OJHOM CJIy4yae: €Clid OH BCIIEJICTBHUE
370yNOTPEOJICHUST CIUPTHBIMU HANMUTKaMU WJIM HApPKOTHUYECKHMHU CpEACTBAMHU
CTaBUT CBOIO CEMbIO B TSKEJIOE MarepuagbHoe TMosioxkeHue. (OcoOEHHOCTh
OrpaHUYEHUS] COCTOUT B TOM, YTO OHO KacaeTcs IpaBa IMOoJIy4aTb U PacHoOpsKaThCs
3apabOTKOM, MEHCHEW M WHBIMU JIOXOJAMHU M COBEpUIaTh CAEIKU (KpOME MEJKHX

OBITOBBIX). DTU JEUCTBUSA TAKOW IPaKJIaHWH MOXKET COBEpLIaTh JIMIIb C COTJIAcUs



noneyutenss. OQHAKO OH CaMOCTOSITENIbHO HECET MMYIIECTBEHHYIO OTBETCTBEHHOCTD
10 COBEPIICHHBIM UM CJIEIKaM U 33 IPUYUHEHHBIA UM BpE/I.

Cnenyer oOpaTuTh BHHUMaHHWE, YTO OTPAHWYCHHE JIEECTIOCOOHOCTH
MPOUCXOJUT HE TO0 camoMmy (akKTy 3JIOyMOTPeOSICHUS CHUPTHBIMH HAIMUTKAMU W
HApKOTUYECKUMHU CpEACTBAMH, a B CBS3M C TEM, UYTO TPAXKIAHUH YIIEMIISIET
MaTepualibHble MHTEPECHl CBOEH ceMbH. B ciyuae mpekpaiieHusi CyleCTBOBAHMS
OCHOBAaHMSI OTpPaHUYEHHS JEECIOCOOHOCTH O00BEM JEeCHOCOOHOCTH JTaHHOTO
rpakJaHWHA BOCCTAHABIMBAETCA B CYJCOHOM IMOPSIJIKE.

Oneka u noneunTebCTBO. IlaTponaxk.

1. Tor daxt, yTo onpeneraeHHas YaCTh MPABOCIIOCOOHBIX TPAXkIaH MOJIHOCTHIO
WM YaCTUYHO HE 00JaJaeT JAeeCroCOOHOCThIO, BhI3BAN K KMU3HU MHCTUTYT OTNEKHU U
MOMEYUTENLCTBA, KOTOPBIM, TPEXKAE BCEro, HMEET I1EIbl0  BOCIOJHHUTH
HEJIOCTAIOIIYIO JIEECTIOCOOHOCTh 3TOM KAaTeropuM TpaxaaH g oOecredeHus u
3alIUThl UX UHTEPECOB. ITOT UHCTUTYT MO3BOJSET OCYIIECTBISITh MPUOOPETEHUE U
peanu3aluio rpakIaHCKUX IMpaB U OO0A3aHHOCTEH (3a UCKIIOYEHUEM TeX, KOTOphIC
HOCAT CYry0O JIMYHOCTHBIA XapakTep W HE MOTYT ObITh OCYIIECTBIICHBI uepes
MPEJCTABUTEINS) HEACECIIOCOOHBIMU WJIM HE TIOJIHOCTBIO JI€ECTIOCOOHBIMU JIIOIBMU C
MIOMOIIBIO TIOJTHOCTBIO JI€eCITOCOOHBIX JIIOJICH, NEHCTBYIOIMIUX B POJIA OMEKYHOB U
TTOIIEYUTEIIEH.

Omneka ycTraHaBJIMBaeTCs HaJ MaJOJIETHUMH (B Bo3pacte 70 14 ner), a Takke
HajJ  TpaxJaHaMmH, TPU3HAHHBIMH  CYJOM  HEIEECIIOCOOHBIMU  BCIICJICTBUE
MICUXUYECKOTO paccTpoicTBa. ONEKyHBI SBISIOTCS MPEACTABUTEIISIMU MOJIONIEYHBIX B
CHWJIy 3aKOHa M COBEPIIAIOT OT MX MMEHHM M B MX HHTEpPecax BCE HEOOXOINMbIC
CHEJIKH.

[ToreunTenbCTBO YCTAaHABIMBACTCS HAJl HECOBEPIIEHHOJIETHUMHU B BO3PACTE OT
14 no 18 net; a Takke HaJA TPaKJTaHAMH, OTPAHUYCHHBIMU CYJIOM B JI€ECITIOCOOHOCTH
BCJICJICTBHE  3JIOYNOTPEOJSICHUs] CINUPTHHIMU  HAlUTKAMU M HAPKOTHYECKUMH
cpeactBamu. llomeunTens HE CcOBepIIAET CIEJIOK BMECTO MOJONEYHOTO, HO
OCYILIECTBJISIET KOHTPOJb IyTEM Ayl COrJacus Ha COBEPUICHHE TE€X CJEJOK,

KOTOPLIC I'paKAaHUH, HaXOJIHH_II/II\;ICSI noa moncyYruTCIILCTBOM, HC BIIpAaB€ COBCPIIATH



camocrosiTenbHo. [Ipu 3TOM cornacue mnomeuyuTens AOHKHO ObITh MUCHMEHHO,
OCOOEHHO €clli caMa czelika TpeOyeT nucbMeHHOH ¢opMel. [loneunrtenu, coraacHo
I'K PV3., 0ka3pIBarOT MOIOIIEYHBIM COACHUCTBHUE B OCYILIECTBICHUN MU CBOUX IIPAB U
WCIIOJIHEHUH O0S3aHHOCTEN, a TAKKE OXPAHSAIOT UX OT 3JI0YIOTPEOJICHUI CO CTOPOHBI
TpeThbuX Jul. [loneunTens He SBISETCSA 3aKOHHBIM IIPEICTABUTENIEM ITOAOIIEYHOTO.

Takum 00pa3oM, MOXKHO CKa3aTh, YTO OCHOBHOE Pa3ju4HMe MEXIY ONEKON u
[IOTIEYUTENICTBOM COCTOUT B 00bEME TI'paXkIaHCKO-TPABOBBIX OOS3aHHOCTEM,
KOTOpBIE 3aKOH BO3JaraeT Ha OIEKYHOB W IIONEYUTeNed, HCXoasd U3 o0beMa
71eeCrioCOOHOCTH UX MOAONECYHBIX.

OpranaMy OIIEKM M IIONEYUTEIbCTBA SIBJIFOTCS  OpraHbl  MECTHOIO
camoymnpasieHus.  Ha3HaueHnwe  omekyHa  (IIONEUMTENsI)  OCYLIECTBISETCS
ITIOCTAHOBJICHUEM TJIABBI PAOHHOW, TOPOJICKOM, pAIOHHOW B TOPOAE aAMUHHUCTPALIUU
[0 MECTy >KMTEJbCTBA JIMIIA, HYKJAIOLIErocs B OIEKe (IIOMEYUTENbCTBE), WIH IO
MECTy IKUTENbCTBA oOmnekyHa (momeuutensd). IloaroroBurensHass pabota 1O
0 OpMIIEHHIO ONEKYHCTBA (MONEYUTENHCTBA) U HA/I30p 32 JAESATEIbHOCTHIO ONEKyHa
(momeunTens) OCYWIECTBISETCA OTIAENaMU WM YOPAaBICHUSMU  HAPOJHOIO
oOpa3oBaHus, COLIMAJIBHOM 3aIUTHI HaceJeHus, 3/IpaBOOXPaHEHUS
COOTBETCTBYIOLIEN TEPPUTOPUAIBHON aIMUHUCTPALIUH.

OrniekyHOM (TIOTICYUTENIEM ) MOXKET OBITh HA3HAYEH TOJILKO COBEPIIEHHOJIETHUI
JeecrniocOOHbIM IpaXXAaHWUH TpU yCJIOBUU ero corjacuss Ha 5T10. Cornacue
MOJONEYHOTO0 HE SBISIETCA O053aTENbHBIM YCIOBHUEM JJIi Ha3HAYEHHs OIEKyHa
(momeuuTens), HO B CIy4asix, KOrJga 3TO BO3MOXKHO, €r0 JKEJIaHUE BBIABISIETCS U
yuuthiBaercsd. OnekyHamu (MONEYUTEISIMH) HA3HAYAIOTCSl COBEPILIEHHOJIETHUE
J€eCOCOOHbIE  JIMIA, MPEUMYIIECTBEHHO Onu3kue mnogoneynoMy. Ilpm wux
OTCYTCTBUM — TIO BBIOOPY OpPraHOB OINEKH M MOIMEYUTENbCTBA. 3aKOH 3alpelacT
Ha3HA4YE€HHE ONEKYHAMU U MOMEYUTESIMHU JIUL, JIUIIEHHBIX POJUTEIBCKUX MPAB.

OnekyHbl M TOMEUYUTEIN OCYUIECTBISIOT MPEAOCTABICHHbBIE UM IpaBa IMOJ
HaJ30pOM OpraHOB ONEKM M TIONEYUTEIbCTBA, IIOCKOJBKY 3aKOH B LEIAX
HEJIOMYIIIEHUsI ~ 3JI0yNOTPeOJeHUs CO  CTOPOHBI  OMeKyHa  (TOTEYUTEINs)

onpeneneHHbIM 00pa30oM OrpaHUYMBAET MpaBa MOCIEIHUX. Tak, ONMEKYH HE BIpaBe



0e3 MmpeaABapuUTEIbHOTO pa3pelIeHns OpraHa ONEeKH U MOMEYUTENbCTBA COBEPIATh, a
IOTIEYUTENIb — JIaBaTh COIJIACHUE HA COBEPILUEHUE CHEJIOK M0 OTUYKIEHHUIO, B TOM
yucie OOMEHy WM JapeHHI0 HWMYINeCTBa, cJade €ero B HaeM (apeHny),
0e3B03Me3/THOE MOJIH30BAaHUE WIH B 3aJI0T, IO pa3/iely UMYIIECTBA WM BBIACICHUIO
U3 HEro J0JIM; CAEJIOK, BJIEKYIIMX OTKa3 OT MPHHAJIEKALIUX I0J0NEYHOMY IpaB
(0TKa3 OT HacleACTBa, HENPHUHSATHS HMMYIIECTBA B Jap M T.I.), a TakKXe JIIOOBIX
JPYTUX CHEJIOK, BIEKYIIUX YMEHBIIEHHE UMYILECTBA MOI0NEYHOTO.

Tonpko ¢ corjacust OpraHoB ONEKH M IONEYUTEIbCTBA ONEKYHOM MOTYT
pPacxo/0BaThCs J0XOAbI MOJOMEYHOTO, 32 UCKIIOYEHUEM CYyMM, HEOOXOIUMBIX IS
COEpXKaHUS C€aMOro MOJONEYHOro. 3aKOH YCTAaHABIMBACT M ONPEICICHHBIC
OrpaHUYEHUs JCHCTBUN OMNEKYHOB M TONEUUTENEH B OTHOIICHHWH IOJONEYHBIX.
OnekyHbl (MOMEYUTENH), WX CYNPYrH M OJU3KUE POJCTBEHHUKUM HE BIIPaBe
coBeplIaTh CHEJIKH C TOJONEYHBIMU, 32 HCKIIOYEHHEM O€3BO3ME3JHBIX CJIENOK,
HaIIPaBJIEHHBIX K BBIOJIE TOIONEYHOTO.

Henaanexaiiiee BBINOJIHEHUE ONEKYHCKUX (MOMEUYUTENBCKUX) 00s3aHHOCTEH
BJICYET OTCTpPAHEHUE OINEKyHa (TOMEYUTENsI) OT MCIOJHEHUS ATUX OOSI3aHHOCTEH
MTOCTaHOBJICHUEM IJIaBbl MECTHOW aIMUHUCTPALUH.

Oneka npekpamiaercs: HaJ HECOBEPIICHHOJIETHUMH — aBTOMAaTHYECKH IIO
JNOCTH)KEHUH HWMH 14-lleTHero Bo3pacta (3aMeHsieTCs NONEYUTENbCTBOM); Haj
HE/IEeeCIOCOOHBIMU  JTyIIEBHOOOJIBHBIMU — HAa OCHOBAaHUM pELIEHUS CcyAa o
NpU3HAHUU UX I€ECIIOCOOHBIMU B CITyyae BbI3JOPOBIICHUS.

[loneynTenbCcTBO  MPEKPAIAETCsA: HaJ  HECOBEPLUEHHOJETHUMH — IO
JNOCTH)KEHUH MMM COBEPILICHHOJETHS, IPU BCTYIUIEHMM HECOBEPIICHHOJIETHETO B
Opak WM B cCllydya€ SMAHCHUIIALMK, a HaJ COBEPIUEHHOJETHUMH OTPAHUYEHO
JI€ECIIOCOOHBIMM — Ha OCHOBAHMM pEIIeHHs cyaa o0 OTMEHE OrpaHu4YeHUs
neecrnocoOHocTH. Oreka U MOMEeUnTENbCTBO MPEKPAILAIOTCA TAKKE B CIydae CMEPTU
MOJIONIEYHOTO JINOO OOBSIBICHUS €r0 YMEPIIUM.

B nononHeHwe K oOmeke U TOMEYUTENHLCTBY CIHOCOOOM BOCHOJHEHUS
HEJOCTAIOUIeH 1eecoCOOHOCTH TPpaKIaHUHA M 3alIUThl €r0 UMYIIECTBEHHBIX IpPaB

SABJIACTCA SaKpCHHCHHBIﬁ 3aKOHOOATCIICEM HHCTHUTYT AOBCPUTCIBHOTIO YIIPABJICHHA



MMYIIECTBOM. Eciu Npu yupex1eHUH ONEKU U MONEYUTENbCTBA HA/l TPAXKIaHUHOM B
COCTaBE€ MMYILECTBA MOJONEYHOTO UMEETCS HEABUKUMOCTD WIH ILIEHHOE JBHKHMOE
MMYIIECTBO, TPEOYIOIIHE CIELHATBHONM 3a00Thl W YOPABJICHHS, OPraH ONEKH H
MONEYHUTENbCTBA 3AKIIOYAET C ONPEACICHUEM JUUOM (YNPaBISAIOMIMM) JOTOBOP O
JNOBEPUTEIBHOM YIIPABIICHUM ASTUM HMYyIIECTBOM. MmyliecTBo, mepegaBaemMoe B
JIOBEpUTEIILHOE YIIpaBJICHHE, HAa BpeMs YIMpaBlIeHHUs 000COONAETCs OT MPOUYEro
UMYIIECTBA MOAONEYHOr0. ONEKyH W MOMEYUTENb COXPAHAIOT CBOM MOJHOMOYHMS B
OTHOILIEHUHU UMYIIIECTBA, HE MEPEJAHHOIO B JOBEPUTEIBHOE YIIPABICHUE.

JloBepUTENbHOE  YNpaBIEHWE HMMYLIECTBOM IMpEKpallaercss B  cllydae
NPEKpPAIlCHUs] OINEKM U IONEYUTEIbCTBA, a TakkKe B JAPYrMX CIlydasx,
MPEAYCMOTPEHHBIX 3aKOHOM JUIsl TPEKpalleHusi JOroBopa O JIOBEPUTEIBHOM
YIPaBJICHUH UMYILIECTBOM. [10CKOJIbKY B TaHHOM CIy4dae JI0rOBOP O JOBEPUTEIHLHOM
YIPABJICHUH HMYLIECTBOM SBISICTCS IPOU3BOAHBIM OT OIEKM M IIONIEYMTENIHCTBA,
00BbEM TpaB JOBEPUTEIBHOTO YIPABJISIOLWIEIO HE MOXKET OBITh IIMpE 00bema Mpas
ONEKYHOB U ITONICYUTEIICH.

2. Pa3HOBHUIHOCTBIO TONEYHUTENbCTBA SIBISIETCS namponadxc. Creunduxoit
3TOr0 BHUAA SBISIETCS TO, YTO OHO YCTAaHaBIMBAETCS HaJa JEECHOCOOHBIM
IPaKJAHUHOM C €r0 COIVIACHS M JIaXKe 10 €ro MHUIMATHBE.

[lox matpoHaxem, Kak (OpMON IMONEUYUTENIbCTBA, MOHUMAETCS PETYJSPHOE
OKa3aHue TIOMOIIY B OCYIIECTBIICHUH MPaB, UX 3alUTE U BHIIIOJHEHUHN 00s13aHHOCTEN
COBEpIICHHOJIETHEMY JI€€CIOCOOHOMY JIMITY, HYKIAIOIEMYCsl B 3TOM 10 COCTOSTHUIO
3I0pOBbs: U3-3a 00J€3HU, (PU3MUYECKUX HEIOCTATKOB, HEMOIIHOCTU IO CTAPOCTH.
[loneunTens (MOMOIIHUK) B TAaKOM Cllydyae Ha3HAYaeTCsi OpPraHOM OINEKU U
MONEYHUTENbCTBA MO 3asBJICHUIO TAHHOTO J€eCnoco0HOro venoBeka. O0s3aTeabHbIM
ABJISIETCSl COTJIaCME€ YEeNIOBEKAa Ha YCTAHOBJIEHHME HaJ HHM NaTpoHaXka M Ha
Ha3HA4YE€HHE B KAUECTBE MOMEUNUTENS KOHKPETHOTO JIMIIA.

Oc00EeHHOCTD MPABOBOTO MOJIOKEHUS MONEUUTENSI — TOMOIIHMKA 3aKIII0YAETCS
B TOM, YTO OH HCIIOJHSIET CBOU OOS3aHHOCTHU HE B CHJIy PEILECHUS OpraHa OMNeKH U

MMOTICHYUTCIIbCTBA O €TI0 HA3HAYCHHHM, a4 Ha OCHOBAHUHN OOTIOBOpA-TIOPYUYCHUSA HIIN



JIOTOBOPa O JTOBEPUTEIIBHOM YNPABJICHUH WMYIIECTBOM, KOTOPBIM 3aKIIOYAETCS C
CaMUM MO/IONIEYHBIM.

[ToneunTenb-mOMONTHUK 00s3aH 3a00TUTHCS O MOJONEYHOM, O CO3JaHUU EMY
HEO0OXOUMBIX OBITOBBIX yCIIOBHi, oOecriedeHnH JeueHus. PacxomoBanue 10X0A0B
MOJIONEYHOTr0 (TMIEHCUH, TOCOOMS, aTMMEHTOB) NIl 00ECIEUECHUsI €ro COACpKAHUS U
YOBJIETBOPEHUS €r0 OBITOBBIX MOTPEOHOCTEN MPOU3BOAUTCS MOMEUUTETIEM TOJIBKO C
corjacusi MojoneyHoro. Jljisi ocyliecTBIEHUSI CBOUX OOS3aHHOCTEH MONEYUTEINb-
MOMOIIHUK HE 00s3aH MPOKUBATh BMECTE CO CBOMM MOAONEYHbIM. Opraibl ONEKU U
MONEYHUTENbCTBA  OCYIIECTBIIIOT ~ HAA30p 32  JACSATEIbHOCTBIO  IONEYHUTENS-
MOMOIITHUKA.

[TatpoHa’)x  Haa  COBEPIIEHHOJETHUM  JEECIOCOOHBIM  TPaKJaHUHOM
MpeKpaIaeTcs: o TpeOOBAHUIO JTUIA, HAXOIAIIErocs MOl MaTPOHAXKEM; 0 MPOchle
MOTEUUTENSA-TIOMOIIHUKA TIPH  HAJIMYMUA YBAKUTENBHBIX TMPUYUH, JEIAIONINX
HEBO3MOXHBIM  JlaJbHEWIIIee OCYIIECTBICHUE €ro o00si3aHHOCTe  (00Je3Hb,
U3MEHEHHUE CEMEIHOI0 IMOJIOKEHMSI, MECTA KUTEJIbCTBA, OTCYTCTBHE HEOOXOAUMOIO
KOHTaKTa C TOJONEYHbIM M T.I.), NPU OCBOOOXKIEHUU TMOMNEUYUTENS OT €ro
00sA3aHHOCTE BBHUJY HEHAMJICKAIIET0 WX MCIOJHEHUs, B TOM YHUCIE MpHU
UCIIOJIb30BAaHUU MAaTPOHAka B KOPBICTHBIX 1EJsX. Bo Bcex mepeyncieHHbIX cirydasx
JUISl  TPEKpallleHUusT TMaTpoHa)ka HEOOXOAMMO pEIIeHHEe OpraHa ONeKH U
noneynTenscTBa. IlaTpoHaxk mpekpamaercss Takke B CBA3M CO  CMEPTHIO

IMIOAOIICYHOI'O NN ITOIICUYUTCIIA.

MecToO KHUTEJIbCTBA.

JInst ocymIecTBIEHUSI W 3alMThI MPAB JUIA U YCTOMYMBOCTH TPaKIAHCKHUX
MPABOOTHOIIECHUH HEOO0XOoaUMa 4YeTKas HHAWBUIyaTU3alus KaXJAoro cyObekTa
rpaxkaanckoro npasa. Cpeau cCpeACcTB TaKOW MHAMBUYATU3ALUMU CYIIECTBEHHBIMU
SBISIIOTCS MMS TpPaXJaHWHA W €ro MECTO KHUTEIbCTBA. MECTOM JKUTENbCTBA
MIPU3HAETCS MECTO, T'/I€ TPAXKIAAHUH MOCTOSIHHO WJIM NPEUMYLIECTBEHHO MPOKUBACT.
C MecToM JKHMTEIbCTBA CBS3aHO MPEANOJIOKEHHE, YTO TpakIaHUH BCeraa

IMPUCYTCTBYCT B OIIPCACIICHHOM MECCTC, XOTA B KaKOM-TO IMPOMCEIKYTOK BPEMCHHU €I'0



TaM (aKTUYECKH U He ObLI0. BpeMeHHOe OTCyTCTBHE HE O3HAYaeT MEPEMEHY MecTa
&KUTeNnbCcTBA. Hampumep, eciau reosior, umess MNOCTOSIHHOE MECTO JKUTENIbCTBA B
ropojie, BbleXal B JJIUTEIbHYIO SKCIEAUIINIO, OH COXPAHsIET CBOE IOCTOSHHOE MECTO
KUTENbCTBA B ropoje. Kaxaplii rpak1aHuH MOXKET OJJHOBPEMEHHO HMETh TOJIBKO
OJTHO MECTO KHUTENbCTBA. OHO JTOJKHO ONPENENATHCS € IOCTATOYHOM TOYHOCTHIO (C
yYKa3aHWEM HACEJICHHOTO IMyHKTAa, YJIHIIbI, HOMEpa JoMa, KBapTUPHI).

CBOOOIHBIM  BBIOOp MecTa IKUTEJIBCTBA — OJHO W3  BaKHEHIIMX
KOHCTUTYLIMOHHBIX  IIpaB  4YEJOBEKa, KOTOPOE  3alllMIIAECTCAd  IPakIaHCKUM
3aKOHOJATEJIbCTBOM Kak IpHHAUIeXkAIlee IpaXxJaHUHY HeMaTepualbHOe OJaro.
YeTKOoCTh OIpeeTeHUs] MECTa KUTEIbCTBA HU B KOEH Mepe HE OrpaHMYMBAET IpaBa
rpaxJaHMHa Ha CBOOOJHOE TepeiBIKEHHE U CBOOOJSYy MecTa JKUTENIbCTBA.
3akoHOAATENbCTBOM PVY3. HE TOJNBKO MNPOBO3IIAIEHO W PETIIAMEHTHUPOBAHO
OCYILIECTBJIEHUE ATOTO IpaBa, HO U YCTAaHOBJIEH MOPSAIOK €0 3allUThl: TPAKIAHHH,
Ybe MPaBO Ha CBOOOY BbIOOpa MECTa JKUTEIbCTBA HAPYLIEHO, MOKET OOpaTUTHCS 3a
€ro 3alllUTON B BBIIIECTOSIIMN B MOPSIKE TOJIYMHEHHOCTH OpPraH, K BBIIIECTOSIIEMY
B TMOPSAKE MOTYMHEHHOCTH JOKHOCTHOMY JIMILY, JTMOO HEMOCPEACTBEHHO B CYII.
Hapsiny ¢ «MecTOM KHUTETBCTBAY» 3aKOH BBEJ MOHITHE «MECTO MPEOBIBAHUS - MECTO,
r7e TpaXJaHWH HaXOAMUTCS BpeMEeHHO. [ rpakIaHCKOro MpaBa 3HAYEHUE MMEET
MMEHHO «MECTO KUTEIIbCTBa», TAK KaK IMEHHO C HIUM CBSI3aHbI MHOTHE TPaKJaHCKO-
NpaBoOBbIe sBJIEHUA. Tak, 3HaTh MECTO KHUTEJIbCTBA JIOJDKHUKA, a B ONPEICICHHBIX
cllydasgX KpeauTopa HEOOXOAMMO JUIsl YCTAaHOBJEHHS MeCTa MCIIOJHEHUs
o0s3aTenbeTBa. [1o MecTy JKUTENbCTBA ONPeNEesieTCs MECTO OTKPBITHS HACJIEACTBA.

[IpaBoBOe 3HayeHHE MeCTa >KUTEIbCTBA BEJIIMKO KaK JUIsl TPakJaHCKOTO
MaTepUaIbHOTO, TaK M JUIsl TPaKJAHCKOTO IpoleccyallbHOro mpaBa. Mecto
KUTEJIbCTBA HMMEET, KaK IPaBHJIO, OIpPEIENAIONIee 3HAYCHHUE ISl yCTAHOBIICHUS
MOJICYTHOCTH TPaXXAAHCKUX Jel. B mnpaBonpuMEHUTENbHON MpaKTUKE Ba)XXHBIM
NPAaBUJIOM SIBIISICTCSl TIPEATNOJIOKCHUE HAXOXKIEHUS TPaKIaHWHA B MECTE€ CBOETO
KUTEJbCTBA, KyJa ¥ HaNpaBIsAiOTCA O(QUIIMANIbHBIC BbI30BBI, U3BEIICHUS, Cy1eOHbIC
MOBECTKHU (XOTS B OMpPEEICHHBII MOMEHT IpaKJaHUH TI0 3TOMY aJpecy MOXKET He

HaXOJIUThCH).



N3 BBIIEN3TI0KEHHOTO CIEAYET, YTO TOCYAAPCTBO MPEACTABIACT TPAKIAHUHY
CB06OI[y B pCHICHHUHU BOIIPOCa O BI>I60p€ MECTa XUTCJIbLCTBA. O,ZIHaKO 9TO OTHOCHUTCS
TOJIBKO K JIEECIIOCOOHBIM rpaknanaM. HecoBepiueHHoneTHHEe, HEe gocTuriume 14 mer,
a TAKIKC I'pakJaHC, HAXOAAIIHUCCA 1100 OHGKOﬁ, HC MOI'yT IO CBOEMY YCMOTPCHHIO
BI>I6I/IpaTI> MECTO KUTCIIBCTBA. nux MECTOM KUTCIIBCTBA
mpuW] PUbao@\Uab @VXbU [1abRP@Xe@WPZ ]] ke@ "UTa
bPRXbU [UY@3@ "~TXbU [UYL@cak] "RXbU [UY@X [X@ _UZ
c] "RN@=Ua "RU hU] ] = [Ub] XU@QR@R W PabU@ b@QT@T "
@QX@ [Ub@X@S PVTP] UL@TUUa_ "a Q] "abl@Z b~ ke@"
S P] XgUJ] PL@\ Scb@RkQX Pbl@\Uab @VXbU [1abRP@a
@a S [PaXo@ "TXbU [UYL@cak] RXbU [UY@X@ "~ UgXbU

[UYN——2 " XW] P] XU@S PVTP] X] PGQUWRUab] "@ bacbabRcniX\
N—>Qj oR [U] XU@S " PVTP] X] P@c\U hX\N—QN@2@a [c gPU
@T [XbU [1] "S"@ bacbabRXo@S PVTP] X] P@3@cgPab] X
ZP@S PVTP] aZXe@_  PR™ "b] hU] XY@QR@\Ua bUQUS @__~
ab o]] "S @ " "VXRP] Xo@X@] UXWRUab] ~abX@US @\Ua
bP@ "~UQkRP] Xo@R W] XZPUb@n XTXgUaZPo@] U _ "UTU
[Ul] "ablL@ "a [UTabRXo\X@Z b~ "Y@\ VUb@abPbl@
ciUN [U] XU@__ PR@T c¢SXe@cgPabl] XZ R@_ PR™"b] "hU
] XYN@BPZL@Z UTXb k@] U@X\Unb@R W\ V] "abX@ " [
cgXbl@a@TP]] "S @S PVTP] X] P@_ ~XgXbPniXYao@X\@
T  [S [@a ab o0iXU@ P@XVTXRU] XX@S PVTP] X] P@] Ub -
cT a_ a Q] kU@ [XfP@ U UabPnb@ "~ [cgPbl@ b@] US"
@ XgXbPniUUao@X\@a TU VP] XU@X@R@b  @VU@R U\o
@] U@\ Scb@ Q PbXblao@WP@ U] aXUYL@_"aZ [l1Zc@a
gXbPnbao@X\UniX\X@Z X [1 f PN@=U@WP i X iU] k@X@X
] bU Uak@aP\S @T [XbU [1] @ bacbabRcniUS @ [XfP
L@\ VUb@Qkbl@ "XgX] U] @ciU Q@US @X\ciUabRclL@"
abPRhU\cao@QUW@  Xa\ b PN—Cab P] U] XU@mb Y@] U
"_'UTU [U]] "abX@ QUa_UgXRPUbao@X] abXbcb \@QUW



RUab] S @ bacbabRXo@X@ QjoR [U] Xo@S PVTP] X] P@
c\U hXA\N@? XW] P] XURQUWRUab] @ bacbabRcniX\@X
[X@ QjoR [Ul XU@cN\U hX\@R W\'V] "@b" [1Z @ "@acT
c@HR@_~ oTZU@ a Q S @ _ "XWR TabRPIL@X@ [Xh1@ _
"X@] P [XgXX@n XTXgUaZ S @a abPRP@XW@a [UTcniXe
@n XTXgUaZXe@dPZb RZ@PI@T [XbU [1] "U@ bacbabRX
U@ [Xf P@R@\UabU@US @ _"ab o] ] "S @VXbU [1abRP [@Q
[@ bacbabRXUQ@aRUTU] XY@ @\UabU@US @] Pe VTU] Xo
@X@] UR"WN\'V] "abl@Xe@ "~ [cgU] Xo@RaU\X@T abc_ 1k
\X@a UTabRP\X [@RI@XabUgU] XU@QcabP] "R [U] ] ke@WP
Z'] \@a "Z R@a@\'\U] bP@ " [cgU] Xo@ "a [UT] Xe@X
WRUabXY@ @\UabU@] Pe VTU] Xo@TP] ] "S @ [XfPN—7PZ
"] @ U@ QoWkRPUb@WPX] bU Ua RP] ] ke@ [Xf@ PWkaZzZX
RPb1@ bacbabRcniUS N@AcTlo@ ~X@ "~TS b RZU@TU
[P@Z@a cTUR] \c@ PWQX PbU [labRc@Rkoa] oUbL@RZPZ
XU@ [XfP@H "TabRU] ] XZXL@a a [cVXRfk@X@T NI@\ S
cb@TPb1@aRUTU] Xo@ Q@ bacbabRcniU\L@P@bPZVU@W
P_ "PhXRPUb@a "~bRUbabRcniXU@ ~SP] XWP{fXX@H" " SP
] k@\X [XfXXL@VX [Xi] MmZa__ [cPbPfX ]] kU@  ~SP] XW
PfXX@X@ "NI@ "@ "a [UT] UNcL@XWRUab] "\c@\Uabc@
VXbU [1abRP@X@ PQ bk@ bacbabRcniUS @ Q@X\UniX
eao@ @ UN@aRUTU] Xo eN Ilpy Hanuuuu JaHHBIX O IPEAHAMEPEHHOCTH
OTCYTCTBHUA JiMla B MCCTC IIOCTOAHHOIO JKHTCILCTBA (J'II/IHO CKPBIBACTCA OT
BO3MCIICHUA ITPUYNHCHHOT'O ymep6a, YIIaTbl aJIMMCHTOB, B CBA3U C COBCPIICHHBIM
MPECTyIUIEHUEeM) CyA JOJKEH BO3JCPKUBATHCS OT TPU3HAHUS TpakIaHUHA
0€3BECTHO OTCYTCTBYIOIIUM WJIU OOBSBICHUS €0 YMEPIIIHUM.

—? XW] P] XU@S PVTP] X] P@QQUWRUab] "@ bacbabRcniX\N—
? XW] P] XU@S PVTP] X] P@QQUWRUab] "@ bacbabRcniX\
N—>Qj oR [U] XU@S " PVTP] X] P@c\U hX\N—QN@2@a [c gPU
@T [XbU [1] "S"@ bacbabRXo@S PVTP] X] P@3@cgPab] X



ZP@S PVTP] aZXe@ PR "b] ~hU] XY@R@\UabU@QUS @ _
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X@] P [XgXX@n XTXgUaZ S @a abPRP@XW@a [UTcniXe
@n XTXgUaZXe@dPZb RZ@PI@T [XbU [1] "U@ bacbabRX
U@ [Xf P@R@\UabU@US @ _"ab o] ] "S @VXbU [1abRP [@Q
[@ bacbabRXU@QRaRUTU] XY@ @\UabU@RUS @] Pe VTU] Xo
@X@] UR"WN\'V] "abl@Xe@ "~ [cgU] Xo@RaUNX@T abc_] k
\X@a UTabRP\X [@RI@XabUgU] XU@cabP] "R [U] ] ke@WP
7Z"] \@a "~Z R@a@\ U] bP@_ " [cgU] Xo@_ " a [UT] Xe@X
WRUa bXY@ @\UabU@] Pe "VTU] Xo@TP] ] "S @ [XfPN—7PZ
"] @ U@ QoWkRPUb@WPX] bU Ua RP] ] ke@ [Xf@ PWkaZX
RPbl1@ bacbabRcniUS N@AcTlo@ X@ "TS b RZU@QRTU



[P@QZ@a cTUQ] "\c@ PWQX PbU [labRc@Rkoal] oUbL@ZPZ
XU@ [XfP@H "TabRU] ] XZXL@a  a [cVXRfk@X@T NI@\ S
cb@TPb1@aRUTU] Xo@ Q@ bacbabRcniUNL@P@bPZVU@W
P_ PhXRPUb@a ~bRUbabRcniXU@ ~SP] XWPfXX@H ~SP
] k@\X [X{XXL@VX [Xi] MmZa_ [cPbPfX ]] kU@  ~SP] XW
PIXX@X@ "NI@ "@_ "a [UT] UNcL@XWRUab] "\c@\Uabc@
VXbU [1abRP@X@ PQ bk@ bacbabRcniUS @ Q@X\UniX
eao@ @ UN@aRUTU] Xo eN Ilpy Hanuuuu JaHHBIX O IPeJAHAMEPEHHOCTH
OTCYTCTBUA JIMlda B MCECTC IIOCTOSAHHOI'O JKHUTCIILCTBA (JII/II_[O CKpPBIBACTCA OT
BO3MCHICHUA IIPUYHHCHHOI'O ymep6a, YIIAaThl aJIMMCHTOB, B CBA3H C COBCPIICHHBIM
MPECTYIUICHUEM) CyJ JOJKEH BO3JCPKUBATHCS OT TMPU3HAHUS TpakIaHUHA
0€3BECTHO OTCYTCTBYIOLIUM UJIU OOBSBICHUS €0 YMEPILIHM.
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c@VXbU [1abRP@X@ PQ bk@ bacbabRcniUS @ Q@X\Un
iXeao@ @ UN@aRUTU] XoeN [pu HAJTNYIUN JTAHHBIX 0
NpCaAHaAMCPCHHOCTH OTCYTCTBHA JIMIOA B MCCTC IIOCTOSHHOI'O JKHUTCIbLCTBA (J'II/IHO
CKPBIBACTCA OT BOSMCHICHUA IMMPUYINMHCHHOI'O ymep6a, YIUIaThl AJIMMCHTOB, B CBA3H C
COBCPUICHHBIM HpCCTyrIJ'IeHI/IeM) Cyd HOOJDKCH BO3ACPKHUBATHCA OT IMMPHU3HAHUSA
IrpaxxaiaHnHa 663B€CTHO OTCYTCTBYIOIIUM HJIN 06T>}IBJIGHI/I}I CIro YMCpIINM.

QN@2@a [c gPU@T [XbU [1] "S '@ bacbabRXo@S PVT
P] X] P@3@cgPab] XZP@S PVTP] aZXe@_  PR™ "b] "hU] XY
@R@\UabU@QUS " @_ "ab o]] S @  "~VXRP] Xo@X@] UXWRU

abl] " abX@US @\UabP@ UQkRP] Xo@R W] XZPUb@n XTX



gUaZPo@ U _ "UTU [U]] "ablL@_ "a [UTabRXo\X@Z b ™~
Y@\, VUb@abPbl@c iU\ [Ul XU@  PR@T cSXe@cgPab] X
Z R@_ PR~ "b] "hU] XYN@BPZL@Z UTXb k@ U@X\Unb@
R WN\'V] "abX@ "~ [cgXbl@a@TP]] S @S PVTP] X] P@_~
XgXbPniXYao@X\@T [S [@a ab oiXU@ P@XVTXRU] XX@
S PVTP] X] P@Q] Ub cT a_a Q] kU@ [Xf{P@ U UabPnb@ _
" [cgPbl@ b@] US @ _ XgXbPniUUao@X\@a TU VP] XU@
X@R@b ~@VU@R UN\o@] U@\ Scb@ Q PbXblao@WP@ U] aX
UYL@_ " aZ [1Zc@agXbPnbao@X\UniX\X@Z "X [1fPN@
=U@WP i XiU] k@X@X] bU Uak@aP\ S @T [XbU [1] "@ bac
babRcniUS @ [XfPL@\ VUb@Qkb1@ XgX] U] @ciU Q@QU
S"@X\ciUabRcL@ abPRhU\cao@QUW@ XaN' b PN—Cab
"P] U] XU@mb Y@ U __ UTU [U] ] "abX@ QUa_UgXRPUbao
@X] abXbcb N@QUWRUab] "S @ bacbabRXo@X@ QjoR [U
] Xo@S PVTP] X] P@Qc\U hX\N@? XW] P] XURQQUWRUab] "@
"bacbabRcniX\@X [X@ QjoR [U] XU@c\U hX\@R W\ V]
‘@b’ [1Z @ "@acTc@HR@_~ oTZU@ a Q S @_~ "XWR T
abRPIL@X@ [Xh1@_  X@] P [XgXX@n XTXgUaZ S @a abP
RP@XW@a [UTcniXe@n XTXgUaZXe@dPZb RZ@PI@T [XbU
[1] "U@ bacbabRXU@ [XfP@R@\UabU@QUS @_"ab o]] S
"@VXbU [1abRP [@QI@ bacbabRXU@aRUTU] XY@ @\UabU
@US "@] Pe "VTU] Xo@X@] UR"WN\'V] "abl@Xe@_ " [cgU] Xo
@RaUNX@T abc_ | kNX@a UTabRP\X [@RI@XabUgU] XU@c
abP] "R [Ul] ke@WPZ ] \@a ~Z R@a@\ U] bP@_" [cgU
] Xo@__"a [UT] Xe@XWRUabXY@ @\UabU@] Pe "VTU] Xo@TP
1] 'S @ [X{PN—=7PZ ] @ U@ QoWkRPUb@WPX] bU Ua RP]
]l ke@ [Xf@ PWkaZXRPbl@ bacbabRcniUS N@AcTlo@ ~
X@ "TS b RZU@TU [P@QZ@a cTUQR] "\c@ PWQX PbU [labR
c@Rkoa] oUbL@ZPZXU@ [XfP@H "TabRU] ] XZXL@a a [cV
XRfk@X@T NI@\ Scb@TPbl@aRUTU] Xo@ Q@ bacbabRc



n i UNL@P@bPZVU@WP__ PhXRPUb@a =~ ~bRUbabRcniXU@" °
SP] XWP f XX@H "~ ~SP] k@\X [X{XXL@VX [Xi] "MmZa__ [cPbP
fX"]] kU@ " "SP] XWPfXX@X@ "NI@ "@ "a [UT] U\cL@XW
RUab] "\c@\Uabc@VXbU [l abRP@X@ PQ bk@ bacbabRc
niUS @ Q@X\UniXeao@ @] UN@aRUTU] XoeN Ilpu Hamuuuu
JaHHBIX O NPECAHAMCPCHHOCTH OTCYTCTBHUS JIMIAa B MCCTC ITOCTOAHHOIO JKHUTCIILCTBA
(J'II/IHO CKPBIBACTCA OT BOSMCHICHHUA IIPHYUHCHHOIO ymep6a, YIUUIaTbl AJIMMCHTOB, B
CBA31 C COBCPIICHHBIM HpCCTYIIJIeHI/IeM) Cya OOJIDKCH BO3ACPKUBATHCA OT IIPU3HAHUA
rpa)kJIaHnHa 0€3BECTHO OTCYTCTBYIOIIUM MM OOBSBIICHUS €TI0 YMEPILUM.

Cab P] U] XU@mb Y@ U __ "UTU [U] ] "abX@ QUa_Ug
XRPUbao@X] abXbchb \RCRQUWRUab] S @ bacbabRXo@X@
"QjoR [Ul Xo@S PVTP] X] P@c\U hX\N@? XW] P] XU@QUW
RUab] "@ bacbabRcniX\@X [X@ QjoR [U] XU@c\U hX\@
RWN'V] "@b” [1Z°"@_"@acTc@HR@_~ oTZU@ a Q" S @__
""XWR TabRPIL@X@ [Xh1@  X@] P [XgXX@n XTXgUaZ"S
"@a  abPRP@QXWRa [UTcniXe@n XTXgUaZXe@dPZb RZ@P
I@T [XbU [1] "U@ bacbabRXU@ [XfP@R@\UabU@QUS @_"a
b ol] "S @VXbU [1abRP [@QI@ bacbabRXU@aRUTU] XY@
"@\UabU@QUS @] Pe VTU] Xo@X@] UR W\ V] "abl@Xe@ ~
[cgU] Xo@RaUNX@T abc_] kN\X@a UTabRP\X [@RI@XabU
gU] XU@cabP] "R [U]] ke@WPZ ] "\@a "~Z R@a@\ '\U] bP
@_ " [cgU] Xo@_"a [UT] Xe@XWRUabXY@ @\UabU@] Pe VT
Ul Xo@TP]] "S"@ [XfPN—7PZ "] @ U@ QoWkRPUb@WPX] bU
"Ua RP] ] ke@ [Xf@ PWkaZXRPb1@ bacbabRcniUS N@A
cTlo@ "X@ "TS b RZU@TU [P@QZ@acTUQR] "\c@ PWQX P
bU [labRc@Rkoa] oUbL@ZPZXU@ [XfP@H "~TabRU]] XZXL
@a " a [cVXR{k@X@T NI@\ Scb@TPbl@aRUTU] Xo@ Q@ b
acbabRcniUNL@QP@RbPZVU@WP__ PhXRPUb@a ~bRUbabRc
niXU@  SP] XWP{XX@H  SP] k@\X X{XXL@VX [Xi] "MmZ

a_[cPbPfX"]] kU@  "SP] XWPfXX@X@ "NI@ "~@ "a [UT]



UNcL@XWRUab] "\c@\Uabc@VXbU [1abRP@X@ PQ bk@ b
acbabRcniUS @ Q@X\UniXeao@ @] UN@QaRUTU] XoeN
[Ipu HaNMMUMK TaHHBIX O MPEAHAMEPEHHOCTH OTCYTCTBHUS JIUIA B MECTE MOCTOSTHHOTO
KUTENbCTBA (JIUIIO CKPBIBAETCS OT BO3MEIICHUS MPUUYMHEHHOIO YyliepOa, YIIaThl
AJTMMEHTOB, B CBSI3U C COBEPIICHHBIM MPECTYIICHUEM) CYJ JOJIKEH BO3/IEPKUBATHCS
OT TpHU3HAHUS TpaXKJaHWHA OE3BECTHO OTCYTCTBYIOIIMM WJIH OOBSBICHUS €0
YMEPILHUM.
7PZ ] @ U@ QoWkRPUb@WPX] bU Ua RP] ] ke@ [X{@
"PWkaZXRPb1l@ bacbabRcniUS N@AcTlo@ X@ "TS b
"RZU@TU [P@QZ@a cTUQ] "\c@ PWQX PbU [labRc@Rkoa] o
UbL@ZPZXU@ [X{P@H “~TabRU] ] XZXL@a a [cVXR{k@X@T
"NI@\ Scb@TPbl@aRUTU] Xo@ Q@ bacbabRcniU\L@P@
bPZVU@WP__ PhXRPUb@a ~bRUbabRcniXU@  SP] XWP X
X@H ~ SP] k@\X [X{XXL@VX [Xi] MmZa_ [cPbPfX ] ] kU@
" TSP] XWP fXX@X@_ "NI@_ "@_ "a [UT] UNcL@XWRUab] "\c
@\Uabc@VXbU [1abRP@X@ PQ bk@ bacbabRcniUS @ Q
@X\UniXeao@ @] UN\@aRUTU] XoeN Ilpu HaIuuuuM JaHHBIX O
PEIHAMEPEHHOCTH OTCYTCTBHUSI JIMIIa B MECTE€ IOCTOSHHOTO J>XHUTEIbCTBA (JIHUIIO
CKPBIBA€TCSl OT BO3MENIEHHUS MPUUYUHEHHOTO yIep0Oa, yraaThl alIiMEHTOB, B CBS3U C
COBEPIIICHHBIM TMPECTYIJICHUEM) CyJ [OJDKEH BO3JECPKUBATHCA OT MPHU3HAHUA
rpakJaHuHa 0€3BECTHO OTCYTCTBYIOIIUM WJTH OOBSBICHUS €0 YMEPIIIHUM.

2. Ilpusnanue cparicoanuna 6ezeecmuo omcymcmeyrougum. Cya MOXKET
PU3HATH JIUII0 OE3BECTHO OTCYTCTBYIOIIMM, €CJIM B TEYCHUE OJHOTO roja B MECTE
€ro MOCTOSTHHOTO YKUTEIHCTBA HET CBEJCHUM 0 MecTe ero npedniBanus. CylecTByeT
TpU MHEHHSI 00 OCHOBAHMSIX MPHU3HAHMS TPaKJaHUHA OE€3BECTHO OTCYTCTBYIOIIMM.
Oy aBTOpPHl B OCHOBY TaKOTO TMPU3HAHMS KJIQAYT TMPE3YMIIIUIO CMEPTU
rpaXIaHMHA', C YeM TPYIHO COrNACUTBCS, HOO MPH TOM CTHPACTCS IPaHb MEKIY

IIpU3HAHHUCM JIMIAa 0Ee3BECTHO OTCYTCTBYIOIIIMUM H OOBSABICHHUEM €ro yMECpHUIUM H

LCwm.: CIL I'pumaes, I'paxnanckoe npaso.- M., 1998.- C. 34



HEOOBSICHUMBI PA3JIUYMs B IPABOBBIX MOCIEJACTBUIX, KOTOPbIE HACTYHAIOT B KAXIOM
U3 JIaHHBIX CJIy4aeB.

Jlpyrue aBTOpHI CUMTAIOT OCHOBON O€3BECTHOTO OTCYTCTBHUS MPE3YMIIIIUIO
KU3HU, MO0 HET JIOCTAaTOYHBIX OCHOBAHUM MpeJroiararb, 4YTo IpakJaHUHA HET B
kuBbIX>. HanGomee palMoHaNbHOW M OOOCHOBAHHOM clieAyeT MPU3HATh TMO3UIIMIO
T€X aBTOPOB, KOTOPHIC MOJAraloT, YTO MNPU MPU3HAHUM TpaxJaHWHA OE3BECTHO
OTCYTCTBYIOIIUM HE 3aJI0)KEHA HU Ta, HU JApyras Mpe3yMIlHus, a KOHCTaTUPYETCs
UG (PaKT HEBO3MOKHOCTH PEILIEHUS BOIIPOCA O KU3HU WU CMepTI/I3.

Ucuucnenne cpoka OTCYTCTBUS JAaHHBIX O MECTE MPeObIBAHUS JIMIA B MECTE
€ro >KUTEIbCTBA HAYMHAETCS CO JIHS IMOJYYEHHS IMOCIECOHUX CBeAEHUU O HeM. lIpu
HEBO3MO>XHOCTH YCTAaHOBHUTH JICHb MOJYYEHUS STUX CBEICHUM, HAYAJIOM UCUUCIICHUS
CpOKa CUMTAETCA IMEPBOE YUCIO Mecsla, CIEAYIOMIEro 3a TeM, B KOTOPOM ObUIH
MOJIYYCHBl TOCTEAHUE CBEIEHUS OO0 OTCYTCTBYIOIIEM, a IPU HEBO3MOKHOCTHU
YCTAHOBUTB ITOT MECSL — IEPBOE STHBAPSI CIIEAYIOLIETO TO/a.

[Ipuznanne nuna O€3BECTHO OTCYTCTBYIOIIMM BJICYET OIpPEIeNICHHBIC
MpaBoOBbIC TMOCIEACTBUA. Ero uMymecTBo mnpu HEOOXOAUMOCTH TMOCTOSIHHOTO
YOPaBICHHUS MM 10 PELICHUIO CyJa MEPENACTCS JIMIY, KOTOPOE ONPEAEISIETCS
OpPraHOM OIIEKM W TONEYUTENIbCTBA M JACHUCTBYET HA OCHOBAaHMM JIOrOBOpa O
JIOBEPUTEIHLHOM YIPABICHUH, 3aKIIOUEHHOTO C 3TUM OpraHoM. M3 3Toro umyiecrra
BBIJICNIACTCS COJIEp)KaHUE TpaKaaHaM, HAXOIAIMMCS Ha WXKIUBEHUU OE3BECTHO
OTCYTCTBYIOIIIETO, W TOTAIIAETCs 3aJ0JKEHHOCTh €ro MO JAPYTHM 005S3aTelIbCTBAaM.
WNxauBeHUbl 0€3BECTHO OTCYTCTBYIOUIETO MNPHUOOPETAIOT MpaBO Ha TMOJyYEHHE
IIEHCUM II0 CIIy4ar I[IOTEpH KOPMWIbLA B COOTBETCTBUM C NEHCHOHHBIM
3aKOHOAATENBCTBOM. IIpekpaiaercss TOroBOop MHOpPYYEHUS, YYaCTHUKOM KOTOPOTO
ObLT OE3BECTHO OTCYTCTBYIOIIMM, a TaKKe JEUCTBUE JOBEPEHHOCTH, BBIIAHHOW UM
wm emy. Cynpyr nuna, NOpU3HAHHOTO OE3BECTHO OTCYTCTBYIOIIMM, BIIPaBe
PacTOPTHYTh C HUM Opak B YIPOILIEHHOM MOPSIJIKE.

B cayuae sBku uiam oOHapyXeHUsT MecTa NMPEOBIBaHUS JUIA, MPU3HAHHOTO

0€3BECTHO OTCYTCTBYIOIIMM, CYJ OTMEHSET pEIIeHHe O TakoM mpu3HaHuu. Ha

2Cm: A K. IOpuenko, be3BecTHOE OTCYTCTBHE 110 COBETCKOMY IpaxkIaHCKOMY mpaBy.- M., 1954.- C. 21.
SCm: I'paxxnanckoe npaso ( [Tox penaxuueii npod. FO.K.Toncroro, 4. 1-J1., 1996.- C. 102.



OCHOBAaHMM pEIIEHUs CyAa OTMEHSETCS YNpaBIE€HHWE HMYLIECTBOM  3TOrO
rpaxxaanuHa. IIpekpamarorcs u apyrue I0puaudecKue OTHOLICHUS, BOSHUKILINE U3
(akTa mpu3HAHUS TPaXKTaHUHA O€3BECTHO OTCYTCTBYIOIIKM.

3. Obvasenenue 2pa)rcoanuna ymepuwium BO3MOXXHO, €CIH B MECTE €ro
KUTEJIbCTBA HET CBEJICHUI O MECTE €ro NpeObIBaHUs B TeUeHUE Tpex JieT. [Ipu3nanue
0e3BECTHO  OTCYTCTBYIOIIMM,  MPEILIECTBYIONIEE  OOBSBICHUIO  YMEPIIHUM,
HeoOs13aTenbHO. 1109TOMY MO MCTEUEHUIO MATH JIET CO JHS MOJTYYEHMs MOCIIETHUX
CBEJICHUI O MecTe NMPeObIBaHUS JAHHOIO JIMIA U HAJMYUU OCHOBAHMN MpEANosaraTh
€ro CMEPTh OHO MOXKET OBITh Cpa3y OOBABICHO YMEPILIUM.

Brlmieyka3aHHbIN TPEXJIETHUN CPOK COKpAIIAETCA: ) O LIECTH MECSIIEB, €CIIU
IPpaXJAaHUH Tponajl 0e3 BECTU MPU O0OCTOATENBCTBAX, YTPOKABIIUX CMEPTHIO WU
JAIOIIMX OCHOBAHHWE IMpeArnoJaraTb €ro rudeinb OT ONPEAEIIEHHOIO0 HECYaCTHOIO
ciydas (Hampumep, NMpU HCYE3HOBEHMM TI'€0JOrMYECKON TIpymibl, padoTaBiIeld B
HEIOCPEJICTBEHHOW OJIM30CTH K KpaTepy BYyJIKaHA MOCE Hadyalla €ro MU3BEpIKEHUs).
Cpok ucuuciseTcst co JHs HECUACTHOTO ciayyasi; 0) 10 AByX JIET, €CJIU JIMIIO MPOIaio
0€3 BECTH B CBSI3M C BOEHHBIMH JIeUCTBUAMHU. CPOK MCUUCISAETCS CO AHS OKOHYAHUS
BOCHHBIX JICHCTBUH.

JlHeM cMepTu TpaxJaHuHa, OOBSABICHHOIO YMEPIUUM, CUHUTAETCS JCHb
BCTYIUICHHSI B 3aKOHHYIO CHIIy pelleHus cyna o0 OOBSBIEHMHM €ro ymepium. B
cilydae OOBSABICHUS yMEpIIMM TpakJaHWHa, TMpolaBlIero ©0e3 BeCcTH Npu
OOCTOSITENLCTBAX, YIPOXKABIIMX CMEPTHIO WJIM JAIOIIMX OCHOBAHMS IpPEAIoJiaraTh
ero rudenab OT ONPEAENICHHOIO0 HECYACTHOrO Ciydyas, CyJ MOXKET NPHU3HATh JHEM
CMEPTH ATOTO IpaXkIaHWHA JIEHb €ro IpeanojaraeMoi ruoeny.

OObsiBJIEHUE JIMLAa YMEpPLIMM, OCHOBAHHOE Ha MPE3yMIIUUU €ro CMEpPTH,
ABJISIETCSl IOPUAMYECKUM (PaKTOM, BJIEKYIIMM TaKHUE K€ TMOCIEACTBUS, KaKue
HACTyHaroT B CIy4ae CMEPTH.

Cy1iecTBYIOT pa3Hble MHEHUS O BIUSHUU OOBSBICHUS TPaXIaHUHA YMEPIIUM
Ha ero npaBocnocoOHOCTh. OJHU aBTOPHI CUUTAIOT, YTO MPU OOBSIBICHUH YEJIOBEKA

YMEPIIUM TPEKpalIaeTcsi €ro MpaBOCIOCOOHOCTh, apryMEHTHpyeMash TeM, YTO



paBOBBIC IOCTEACTBUS B TAKOM Cilydae Te )K€, 4TO M B CIy4ae CMEpTH .
CTOpOHHMKHM JAPYroll TOYKH 3PEHHUS CUMTAIOT MPABOCIOCOOHOCTh HEOTIEIMMOM OT
CaMoOro 4YeJoBeKa M TMOATOMY OJHO JIUIIb TMPEANOTOKEHHE O CMEPTH HE MOXKET
IPEKPATHTh IPABOCTIOCOOHOCTH".

Tor ¢akr, yTo AMLO, OOBABIECHHOE YMEPIIMM, MOXKET SBUTHCS, BCIEIACTBHUE
4Yero pemeHue cyga o0 OOBSBICHUU YMEPIIMM JOJDKHO OBITh OTMEHEHO,
CBUJETEIBCTBYET B IOJIb3Y BTOpPOM TOuku 3peHus. Korga numo, oObsBIEHHOE
YMEpIINM, B I€UCTBUTEIBHOCTHU KUBO, IOPUANUECKUE TIOCTIEACTBUS OOBSABICHUS €TI0
yMEpUIUM ACHCTBYIOT TaM, IJI€ HET CBEIEHUIl O TOM, YTO JAHHOE JIMIO JKUBO.
OpHako ecnu Trpa)JaHuH, OOBSBICHHBIM yMepLINM, OyAydd B JEHCTBUTEIBHOCTU
KUBBIM, COBEpIIMJI IOPUAWYECKHM 3HAYMMbIE JCWCTBUSA, OHHM CUHUTAIOTCA
JICHUCTBUTENBHBIMU, T.€. €r0 MPABOCIOCOOHOCTh COXPAHSETCS TaM, TNl HEHM3BECTHO
00 OOBSIBIICHUH €T0 YMEPIIHIM.

OObsiBlICHUE TPpaKJIaHUHA YMEPIIUM BIIEUET 3a CO0OM CleAYIOIIME MPaBOBbIC
HocneACTBUs: 1) WKAMBEHLBI MPUOOPETAlOT MpPaBO Ha IMOJyYEHUE IEHCUH U
nocoOuid; 2) OTKpBIBAETCS HACIEACTBO; 3) TpeKpamaercs Opak ¢ JULOM,
O0OBSBIICHHBIM yMepIIUM (0€3 BBIHECEHHS CIEUMAIbHOTO PELICHHS O MPEKPAIEHUN
Opaka); 4) mpekpalarTcs 003aTeIbCTBA, KOTOPHIE HOCST JIMUHBIN XapakTep.

[IpeanonoxxeHne 0 CMEPTH JIMLA, OOBSIBICHHOIO YMEPIIUM, OIPOBEPTaeTCcs B
cllydae €ro sBKM WIM OOHapyKeHusi MecTa mnpeOblBaHusA. B sToM ciyuae cyn
OTMEHSET pelleHne 00 0OBSBIECHUU JAHHOTO IPaKAAaHWHA YMEPILUM, 3TO SBIISETCS
OCHOBaHWEM /I aHHYJIUPOBAHUS 3allMCH O CMEPTH B KHUTE 3alHceld aKTOB
IPa)/1aHCKOIO COCTOSTHUSI.

bpak rpaxknanuHa, paHee OOBSBICHHOTO yMEPIIMM, BOCCTaHABIMBAETCS IIO
COBMECTHOMY 3asIBJICHUIO CYMPYTOB, €CIIM APYTO¥ CYNpyT HE BCTYIWI B HOBBII Opax.

['paknaHuH HE3aBUCMMO OT BPEMEHM CBOCH SIBKM BIIpaBe MOTpPeOOBaTh OT
Mo00ro JiMlla BO3BpaTa COXPAHMBIIETOCS HMMYILIECTBA, KOTOpPOE OE3BO3ME3THO

IEPCIJIO K 9TOMY JIMITY IIOCJIC 00BABICHUSA TpaXKaaHnHa yMCpPHIINUM (npemne BCCTO

Lom: E.A.Cyxanos, I'paxaanckoe npaso, M., T. 1., 1998, C. 164.
2Cm: 0 K. Toncroii, A.Il.Cepreesa, I'paxkganckoe mpaso, 4.1., C-I1, 1996, C. 103-104.



ATO KacaeTcs HaCJIEeJHUKOB), 3a MHCKIIOUYEHHWEM JIeHET M LIeHHbIX OyMar Ha
peabIBUTEINS.

JIuilam, K KOTOPBIM HUMYIIECTBO TpakKJaHUHA, OOBSBICHHOTO YMEPILIUM,
MEPENUIO M0 BO3ME3HBIM CAEIKaM, 00513aHbl BO3BPATUTh €EMY 3TO UMYIIECTBO, E€CIIH
JI0Ka3aHo, 4TO, MpHoOpeTasi UMYIIECTBO, OHU 3HAJH, YTO TPAKIAHUH, OObIBICHHBIN
yMmepuinmM, kuB. [Ipy HEBO3MOXXHOCTH BO3BpaTa TakOro HMYIIECTBA B HaType
BO3MEIIIAETCS €r0 CTOMMOCTb.

Ot 00bsIBICHUS TpaKJaHWHA YMEPIIMM CJEAYyeT OTJIMYaTh YCTAaHOBJICHHUE B
cyneOHOM mopsake ¢akta cMepTd. Takas HEOOXOIUMOCTh BO3HUKAET, KOTa
UMEIOTCS TOKA3aTelIbCTBA HACTYIUICHHUS] CMEPTH JIUIIA B OMPEIEICHHOE BpeMs U MpH
ONpeNeNeHHbIX 00cToATENbCTBAX, a opran 3AI'C oTka3plBaeT B perucTpauuu
cMepTu. B 3TOM ciydyae He HYKHBI CPOKH, TTPETYCMOTPEHHBIE I OOBSIBICHUS JIUIIA
yMepIIMM. 3auHTEPECOBAHHBIE JHMIIA MOTYT B JII00O€ BpeMsi OOpaTUThCA C
COOTBETCTBYIOIIMM 3asiBJI€HUEM B cya. Pemenue cyaa o0 ycraHOBiIeHHH (hakTa
CMEPTH CIIy>KUT OCHOBAHUEM JJIs1 perucTpauuu cmeptu B opranax 3AIC.

AKTBI IPAKIAHCKOT0 COCTOSTHUS.

AKmamu 2paxcoanHcko20 cOCMmoOAHUA HA3BIBAIOTCS IOpUIWYECKUEe (DaKThI,
KOTOpbIE COTJIaCHO 3aKOHY TMOJUIeKaT PErucTpaldyd B OpraHax 3alliCd aKTOB
rpaxaanckoro coctosiHus (3AI'C). IlepeueHb 00CTOSATENBCTB, KOTOPHIM MPHUAAETCS
3HaYeHHUe MpPH 3alHUCHU aKTOB IPAXKIAHCKOTO COCTOSHUS: COOBITUS — POXKACHUE U
CMEpTh; JEHUCTBUS — 3aKIIOYEHHE U pacTOp)KeHHe Opaka, YCHIHOBJICHHE
(ymouyepeHue), yCTaHOBJICHUE OTIIOBCTBA, IEpeMEHa UMEHH.

C BblIIETIEPEUNCICHHBIMU (AKTaMU 3aKOH CBSI3bIBAE€T IPABOBOE IOJIOKEHHE
rpaxaHnHa B oOmiecTBe u ceMbe. Tak, ¢ (pakTamMu pOXKIACHHS W CMEPTH CBSI3aHO
BO3HUKHOBEHUE M TMPEKpALIEHUE TPa¥AaHCKON MpPaBOCIOCOOHOCTH, C MOMEHTa
POXKICHHSI UCUUCISETCSI BO3pAcT, HEOOXOIUMBIM NJIsi MPHOOPETEeHUs YaCTUYHON U
nosHol  geecniocooHoctd. C  (akToM  CMEpPTH  CBA3aHO  MPEKpalleHue
J1eeCcTiOCOOHOCTH.

Peructpamusi akTOB TIpa)KAAHCKOTO COCTOSIHUSA TPOM3BOJAUTCS OpraHamMH

3AI'CA myteM BHECEHUSI COOTBETCTBYIOIIMX 3aMCEN B KHUTY PETMCTPALNA aKTOB



IPaXIAHCKOTO COCTOSIHUS (AaKTOBbIE KHUTH) U BbIJJa4U CBUJETEIHCTB HA OCHOBAHUU
aTuX 3anuceid. [lpu peructpanuu akToB Tpa)KAaHCKOTO COCTOSIHUSI JOJKHBI OBITH
MPEACTABICHBl JOKYMEHTBI, TMOATBEpKIaromme (GakThl, KOTOpPhIE TOMJIEKAT
perucTpanuy, a TakXke JOKYMEHTBI, YIAOCTOBEPSIOIINE JIMYHOCTh 3asBUTEIIS.
AKTOBBIE 3aITUCH ABJISIIOTCS O€CCIIOPHBIMU JI0KA3aTEIbCTBAMU YAOCTOBEPEHHBIX UMHU
¢dakToB, TOKa HE OYyT ONPOBEPTHYTHI B CyI€OHOM TOPSIIKE.

WcnpaBnenue W U3MEHEHHE 3allMceld aKTOB TIPaXKIAHCKOTO COCTOSHUS
npou3Boautcs caMumu opranamu 3AI'CA, npu HaNM4YMKU JOCTATOYHBIX OCHOBAHUU U
OTCYTCTBHUU CIIOPA 3aMHTEPECOBAHHBIMU JIUIIAMH.

[Ipu criope Mexay 3auHTEPECOBAaHHBIMU JIMIIAMU 100 oTka3e oprana 3AI'CA
B MCIPABJICHUHU WJIA U3MEHEHUM 3aIlUCU CIOp pa3peuiaercs CyaoM. AHHYJIUPOBAHUE
3aluceid aKTOB TPaXIJAHCKOTO COCTOSHUS M WX BOCCTAHOBJICHUE MPOU3BOJUTCS
opranom 3AI'CA Ha OCHOBaHUU pEUICHUS CyJa, BBIHECEHHOTO B MOPSAKE 0COO0ro

IIpOU3BOACTBA.

§ 2. FOpuauyeckue Juua.

IonsiTHe OPUAMYECKOIO JIMLA.

1. Bropyto KpynHyio rpynmy CyOBEKTOB TPa)KIAaHCKOTO TMpaBa COCTAaBJISIOT
opuanueckue Jmna. Jnus  ysACHEHus TOHSTHS HOPUAMYECKOTO JIMIa OOJbIIoe
3HAUYCHUE WMCIOT UeaU CO30aHUA U HNPUBHAKU OTOTO CYOBEKTa TPaKIAHCKUX
PaBOOTHOIIIEHUH. B cHily HCTOPUYECKOrO0 pa3BUTHSI OCHOBHBIMU LIEJIAMHU CO3JaHUS
IOPUIMYECKUX JIUIT SIBJISTFOTCS

1) obGocobiieHne ompeneeHHOW MMYIIECTBEHHOM MacChl M BKIIFOUCHHE €€ B
IPAXKIAHCKUM 00OpOT; B XO3SIMCTBEHHBIX (TOProBbIX) OOIIECTBAX OHO JOCTUTAET
HaMBBICIIETO PAa3BUTHSI, TTO3BOJISISI CKOHIIEHTPUPOBATH B OJIHUX pyKaX pa3pO3HEHHBIC
KaIllUTaJIbl, JAIOIIME B XO3SMCTBEHHOW MAEATEIIBHOCTA KAXKIBIM B OTAECIBHOCTH
HeOoybIol 3(¢deKT; B pe3yibTaTe I[EHTPAIM3ALUM  KalUTaJlOB CO3/aeTCs
BO3MOKHOCTb PEIICHHS] KPYITHBIX XO3SIICTBEHHBIX 33/1a4;

2) orpaHuyYeHHE TMPEANPUHUMATEIBCKOTO pPHUCKAa (HAMBBICIIETO Pa3BUTHUSA

AOCTUIJTIO B aKIIMOHCPHBIX O6HICCTB3X, rac aKmyuOHEPblI U aKIIMOHCPHEIC O6H_ICCTBa



B3aMMHO HECYT OTBETCTBEHHOCTH MO 00s3aTeNIbCTBAM JPYT JIpyra, PUCK aKIMOHEpa
OTrPaHUYMBAETCS CTOMMOCTbBIO €TI0 aKIIHi);

3) odopmiieHHe, OCYIIECTBICHHE W 3allUTa KOJUICKTHBHBIX (TPYIIITOBHIX)
3aKOHHBIX HWHTEPECOB pa3MYHOIO poAa KaKk B HMMYIIECTBEHHOM, TaKk MU B
HeMaTepualbHOU cdepax (Hampumep, HU3BICYEHUE MPUOBUIM — B KOMMEPYECKHUX
IOPUINICCKUX JIUIAX, KOJUICKTHBHBIC KYJIHTOBBIC MEPOIPHUSATHS — B PEITUTHO3HBIX
opranuzanusx). Llenp ropuaMueckoro Jnuna JOJDKHA OBITh  JIETAIBHOM U
yIIOBIIETBOPATh TPEOOBAHMSM, MPEABIBISIEMbIM K OCYIIECTBICHUIO CYOBEKTHUBHBIX
IPa)XTaHCKHX TPAB.

Yepes BbIIeNICHUE OCHOBHOW SKOHOMHUYECKONW M TPABOBOM LIENU JaHHOTO
WHCTUTYTa JIOJDKHO BBIBOJAMTHCA TMOHITHE OpUAMYEcKOro yumna. lIpuMedarensHo,
YTO TPAKJAHCKOE 3aKOHOJATENIHCTBO OOJIBIIMHCTBA 3apyOEKHBIX CTpaH JHOo
BOOOIIIE HE JJAaeT ONpEAESICHUS IOPUIUUYECKOrO JINLA, JTUOO0 OrpaHUYMBAETCSI CAMbIMU
OOBIYHBIMH W KpPAaTKUMHU (HOpPMYIUpOBKaMU. Tak, K MpUMEpy, B COBPEMEHHOM
OTEUYECTBEHHOM  3aKOHOJATENbCTBE  COAECPKUTCA  CIEAYIOLIEE  OIpEJcIICHHE:
lopuduueckoe Jauyo — HTO OpraHu3alus, KOTOopas HMEEeT B COOCTBEHHOCTH,
X035IMCTBEHHOM BEJICHUH WJIM ONEPATUBHOM YIPaBICHUH 000COOJIEHHOE UMYILIECTBO
¥ OTBEYAET MO0 CBOMM 0053aTebCTBAM 3TUM HUMYILIECTBOM, MOXKET OT CBOEr0 MMEHU
npuoOpeTaTh M OCYIIECTBISITh HWMYIIECTBEHHbIE W JIMYHBIE HEWMYIIECTBEHHBIC
npaBa, HECTH 00S3aHHOCTH, OBITH UCTIIOM M OTBETYUKOM B CY/I€.

[{uBunucTUyeckasi Hayka BBIJCISIET CIEAYIOIMIME TMPU3HAKU FOPUANYECKOTO
Iuua:

1) opraHu3alMOHHOE €IWHCTBO, OTpa)karollee: a) HaJIUuyue CHUCTEMBbI
CYLLIECTBEHHBIX  COLIMAJIBHBIX  B3aUMOCBSI3€d, TOCPEICTBOM  KOTOPBIX  JIFOJIU
oOBEOUHAIOTCS B OJHO 1enoe; O) Haluyue BHYTPEHHEH CTPYKTypHOU
dbyHKIIMOHATBHOU AU depeHITnanyy; B) HATMIUE ONMPEIeIICHHOMN 11eu 00pa3oBaHus
U QYHKIHOHUPOBAHMUS;

2) obnaganne 000CO0IEHHBIM UMYIIIECTBOM (9KOHOMHYECKUH MPU3HAK);

3)  MaTepuanbHO-TIPABOBOM  MPHU3HAK,  O3HAYAIOMIMKA  CIIOCOOHOCTH

CaMOCTOATCIIBHO BBICTYIIATb B TI'PaKJaHCKOM O60pOTC OT CBOCTO HMCHH, T.C.



CIIOCOOHOCTP OT CBOEro HMMEHM MmpuoOpeTarb, HMETh U  OCYIIECTBIATH
UMYIIECTBEHHBIE U JIMYHBbIE HEUMYIECTBEHHBIE MpaBa M HECTH OO0S3aHHOCTH, a
TaK)K€ CaMOCTOSITEIBHO HECTH WMYIIECTBEHHYIO OTBETCTBEHHOCTh 10 CBOUM
00s13aTeNLCTBAM;

4) cnocoOHOCTh OBITH MCTIIOM M OTBETYHMKOM B CyJe OOIICH KOMIICTCHIIUU,
XO3SIHCTBEHHOM Cy/ie (ITPOIeCcCyalbHO-IIPABOBOM MTPU3HAK).

OTH TpU3HAKK  ONPEACAIOTCS  JICMCTBYIOIIMM  3aKOHOJATEILCTBOM U
3aKPEIUISIOTCS B YUPEAUTEIBHBIX JOKYMEHTAX IOPUINYECCKOTO JIUIIA.

Takum 00pazoM, Tpu CO3JAHWUU FOPUIAMYECKOTO JUIA B IENAX, O KOTOPBIX
OBLIIO CKa3aHO BhIIIE, OOBEIUHSICTCS TPYAOBON KOJUIEKTHUB, KOTOPBIM B 3aBUCUMOCTH
OT KOHKDPETHBIX 3aJad M psga Japyrux (akTtopoB auddepeHmupyercs 1o
CTPYKTYPHBIM TIOJApAa3ICICHUsAM (CHCIIHAINCTHI, OTACNbI, yIpPaBJICHHUS W T.IL.) C
pa3IMYHBIMA (QYHKIIMSIMA M BO3TJIABIIICTCS PYKOBOJSAIIMM OpraHoM. B kadectBe
MaTepuaTbHOW 0a3bl JESITCIBHOCTH STOTO COIMATBHOTO 00pa30BaHUS BBHICTYHACT
000c00JICHHOE HMMYILECTBO, MPUHAJJISKAIIEE €My Ha IpaBe COOCTBEHHOCTH JHOO
WHOM JIOIyCKaeMOM BEIIHOM IIpaBe, OTPaKaeMOe€ B CaMOCTOSITCIIBHOM OaiaHce
(cMmeTe).

OpranuzaimoHHOE €IMHCTBO, 0OCCIIEUNBAIOIIEe CTAOMIBLHOE CYIIIECTBOBAHUE
IOPUINIECKOTO JINIA, (POPMUPOBAHHUE U BRIPAKEHHNE BOBHE €r0 aBTOHOMHOM BOJIH, a
TaKK€ HUMYIIECTBEHHass 000COOJEHHOCTh, oOOecIeunBaromas HMYIICCTBCHHYIO
CaMOCTOSITeIIbHOCTh, CO3/Ial0T HEOOXOJAMMbBIC MPEANOCHUIKH I CaMOCTOSATEIIBHOTO
ydgacTusi B TpaxaaHCkoM oOopoTe. CojepkaHWe TIOHITHS «UMYIIECTBOY,
BKJIFOYAIOIee B ce0sl HapsAy C KOMIUIEKCOM MaTepHabHBIX Olar UMYIICCTBEHHBIC
npaBa W MMYIIECTBCHHBIC OOSI3aHHOCTH, OOBACHSAET 00a AJIEeMEHTa MaTepUabHO-
MIPaBOBOTO MPHU3HAKA FOPUINYECKOTO JTUIIA.

Hapsinmy ¢ uMmyIecTBeHHBIMU OTHOIIEHUSIMU B MPEIMET TPaKJAHCKOTO MpaBa
BXOJAT JIMYHBIC HEHWMYIIICCTBEHHBIC OTHOIICHHS, a YYaCTHUKH TPaKIaHCKOTO
0o0opoTa MOTYT UMETh (TPHUOOPETaTh M OCYIIECTBIISITh) KaK UMYIIICCTBEHHBIE, TaK U
JTUYHBIC HEUMYIIECTBEHHBIC TIpaBa, W, CIIEIOBATEIHHO, HECTH COOTBETCTBYIOIIUE

o0s3aHHOCTH. B ciyyae HapyuieHuss 4yKux 0OpaB U (WJIM) HEUCIIOJHEHUS WU



HEHAJJISKAIET0 WCIOJHEHUS CBOMX OOS3aHHOCTEH IOPUAMYECKOE JIHMIIO0 HECET
IrPaXIAHCKO-TIPABOBYIO OTBETCTBEHHOCTb, KOTOPOW HE3aBUCHMO OT Xapakrepa
MPaBOHAPYIIECHUS CBOMCTBEHEH UMYIIIECTBEHHBIN XapaKkTep.

[Iporuecc ecTh popma CyliecTBOBaHHS MaTepHaIbHOTO MpaBa. CieaoBaTeabHO,
CaMOCTOSITENIbHAs] HMMYILIECTBEHHAs] OTBETCTBEHHOCTh B TPa)XIaHCKOM IIpaBe
OTpaXaeTcs B TPAXKIAHCKOM IMPOILECCe B CIOCOOHOCTH IOPUAMYECKOTO JIMIA
BBICTYNIaThb OTBETYUKOM B cyjie. CyOBEKTHBHOE TIpakIaHCKOE IPaBO, HOCHUTEIIEM
KOTOPOTO SIBISIETCS IOPUANYECKOE JIUI0, BKIIIOYAET B ce0sl, KaK OJMH U3 3JIEMEHTOB,
BO3MOKHOCTh HCIIOJb30BaTh MPEAOCTABICHHBIE €My MEpbhl MPaBOOXPAHUTEIIHHOTO
XapakTepa, B TOM 4HCJIE€ BO3MOXHOCTh OOpalieHuss K KOMIIETEHTHBIM
(rocygapCTBEHHBIM WJIM OOIIECTBEHHBIM OpraHaM) ¢ TpeOOBaHUEM O 3allUTE MpaBa.
CrnenoBaTenbHO, IOPUANYECKOE JIMLO MOKET BBICTYIATh B CYE UCTIIOM.

Bce atu npusHaku JTOJBKHBI OBITH OTPAKEHBI B YUPEIUTEIBHBIX TOKYMEHTaX.
CoBpeMEHHOE TpaXIaHCKOE 3aKOHOJATEIbCTBO BKJIIOYAET B O3TO IOHATHE B
Pa3IUYHBIX KOMOHWHAIMSAX YCTaB, YUYPEAUTEIbHBIN JOrOBOp, OOIIEe MOJIOKEHHE.
VYcraB  sABISIETCS  CTAaTYTHBIM — JIOKYMEHTOM, T.€. ONPEACNSIIONIMM  MPaBOBOE
MOJIOKEHUE IopUANYEecKoro juma. OH YTBEPKAACTCS YUYPEAUTENSIMU IOCIEIHETO.
YupenuTenbHbI TOTOBOP OTHOCUTCS K JIOTOBOPHOM Tpymme o0s3aTeNbCTB TI0
COBMECTHOM NIESTEIBLHOCTH, PA3HOBUIHOCTH OpPraHU3aIlMOHHBIX JIOrOBOpOB. B HeMm
OTIPENENSAIOTCA MpaBa W OOSI3aHHOCTH Y4YpenuTeNed MO OTHOIICHWIO APYT JPYTY,
TPETHUM JHIIAM U OyJylleMy IOpUIUYECKOMY JIMIy TIO TOBOMY CO3JAaHHS ITOTO
IOPUIMYECKOTO JIMIA. YUPEAUTENIbHBIM JOTOBOP 3aKJIIOUACTCS YUPEAUTEISIMU
IOPUANYECKOTO JIKIA. ['pakTaHCKUN KOAEKC OMpeeNsieT 00513aTebHOE COJEpKaHnue
YUPEAUTENBHBIX TOKYMEHTOB JIJIs1 FOPUANYECKUX JIUII.

2. IOpuanyeckoe nuio, Oyaydu CIOXKHBIM OOpa3oBaHUEM, OOBEIUHSIONIUM
mofiel (MHOTAa B BechbMa OOJIBIIIOM KOJIMYECTBE) B €IMHOE II€JIOe, MPU3HABAEMBIM
3aKOHOM €JIUHBIM CYOBEKTOM TI'PaKJIaHCKOTO MPaBa, BHI3BAJIO K KM3HU 3HAYUTEILHOE
YHUCJI0 KOHUEMIHMI, CTPEMSIIIIUXCS PACKPBITh €r0 MPUPOAY U COAECPKAHUE.

JIJ1st COBETCKOTO Tepro/ia Halllel CTpaHbl HauboJee MI0J0TBOPHBIM BPEMEHEM

YSICHEHUSI CYIIHOCTH OpUAMYEcKoro Jyivia Obuta cepenquHa XX Beka. Haubomnbinyro



CIIO)KHOCTh TIPEACTaBISIO0 OOOCHOBAHME MPABOCYOBEKTHOCTU TOCYJAPCTBEHHBIX
ropuandeckux Jui. Kaxnoe u3 HUX 0051aa710 MMYIIECTBOM, MPUHAIISKAIIUM Ha
npaBe COOCTBEHHOCTH TOCYJApCTBY, U OJHOBPEMEHHO BBICTYNAJIO B I'PakK1aHCKOM
00opoTe, 3aKiIo4as U UCIIONHSS CAEIKU C APYTHM FOCyAapCTBEHHBIM IOPUINYECKUM
JUIOM, TakXe Oa3upyromieMcsi Ha TroCyJapCTBEHHON coOcTBeHHOCTU. Bo3Hukan
BOIIPOC — YBIO )K€ BOJIIO BBIPAXKAIOT TaKhe CyOBEKTHI, KaKOM IIOJCKOM cyOcTpar
CTOUT 3a KaxabiM u3 HuUXx? I[lo «Teopum rocymapcTBa», chOpMYIUPOBAHHON
C.M.AckHa3WeM', 3a TOCYHApPCTBEHHBIM [OPHIMYECKUM JIMIOM CTOMT CaMo
roCyJ1apCTBO, IEUCTBYIOLIEE HA KOHKPETHOM yYaCTKE XO3SIMCTBEHHOU JESITEIbHOCTH.
Takass TpakTOBKa KPUTUKOBAIACh: MOJYy4aJOCh, YTO TOCYJAapCTBO BCTYIAET B
MPaBOBbIE OTHOIIEHHS CaMO C COOOM.

OT nmomoOHOro HemocTaTKa CBOOOJHA «TEOpUS TUPEKTOpa», 0O0OCHOBaHHAs
10.K.Toncteim®. COrnacHo 3T0i KOHICMIMH, BOJIO IOPHIMYECKOTO JIHIA BHIPAKACT
JUPEKTOp NPENNpUsATUSA, OH BBICTYNIAET OT HWMEHHU IOPUAMYECKOro JMua M,
CJIEIOBATENIbHO, MPEACTABIAET COOOM CyThb  IOPUAWYECKOM JIMYHOCTU U
rOCyJJapCTBEHHOTO mpenanpuAtus. KpuTuka Buaena HENOCTATKM 3TOM TEOPUM B
YMaJIEHHUH POJIA TPYAOBOTO KOJUIEKTHBA, CTOSAIMIECTO 34 HOPUAUYECKAM JIULOM.
HauOosnpiiee mnpuszHaHWe TONyuYdia «TEOPHUS KOJJIEKTHBA», POJOHAYATIEHUKOM
KOTOpOM ObUT aKkaJIeMUK A.B.Benemuxros’. ITo ero MHEHHIO, 3a roCyAapCTBEHHBIM
IOPUAMYECKUM JIMIIOM CTOSIT 1B KOJUIEKTHBA: a) BECh HApO/I B JIULIE FOCYAapCTBA KakK
€IUHBI COOCTBEHHMK Bcero (hoHIa TOCYJapCTBEHHON COOCTBEHHOCTH U 0)
BO3IJIABJISIEMbII OTBETCTBEHHBIM PYKOBOJIUTEIEM KOJUIEKTUB PadOUYUX U CIYXKaIIUX
JAHHOI'O FOPUANYECKOIO JINLIA.

B oTnnume OT M3I0KEHHBIX «TEOpHsS COLUMAIBHOW PEATBHOCTH», BIIEPBBIC
chopMynupoBaHHas I[.M.FCHKI/IHBIMZ (oTOM  TeopuM  TOPUACPKUBAICT U

b.b.Uepenaxun), mnpemiaraga oOTKa3aTbCd OT TIOMCKOB JIFOACKOTO cyOcTpata

! Cm: C.M.Acknasuii, O6 0CHOBAHHSIX TIPABOBBIX OTHOIICHHIA MEK/LY TOCYAaPCTBEHHBIMU COLMANCTHUECKIMH
OpraHu3anysiMy, //Y4éHble 3anucKy JISHUHIpaICKOTO IOPUINYECKOT0 HHCTUTYTA, Boim. 4, J1., 1947.

2 Cwm: FO.K.Toncroii. CogepxaHue U rpakIaHCKO- ITpaBoBas 3amura npasa cooctsenHoctn B CCCP.- JI., 1955.
Lo A.B.Benenukros. ['ocyqapcTBeHHas COIIMATMCTUYCCKAs COOCTBEHHOCTb.- M., 1948.

2 Cm: JIM.Tenkus. 3HadeHne MIPUMEHEHUSI UHCTUTYTA I0PUINYECKON TMYHOCTH BO BHYTPEHHEM M BHELIHEM
toBapoobopore CCCP. // C6. HayunsIX TpynoB MHcTHTyTa HapoHOTO X03stiicTBa nMenu ['.B. [lnexanosa. Beim. 4,
1955; Yepenaxun b.b. Boneobpa3zoBanue u Boleu3bsiBiicHUE opunudeckux i // [IpaBoBenenne., 1959, Ne2



IOPUAMYECKOTO JIMLA, a HCXOOUTh M3 TOro ¢akra AeWCTBUTEIBHOCTH, UTO
CYILLIECTBOBAHKUE U PA3BUTHE TOBAPHO-IACHEKHBIX OTHOLICHUN IIOPOXKIAOT PEAIBHYIO
HEOOXOIUMOCTh ~ TPU3HAHMS 32  KOJUIGKTUBHBIMH  OOpa3OBaHUSAMHU  JIIOJACH
BO3MOKHOCTH YYacTUsl B TPaXJIaHCKOM OOOpOTE B KadyeCTBE €JMHBIX CyOBEKTOB
IPAKIAHCKOIO IpaBa — HOPUAMYECKHX JUL. Takoe yTBEP)KICHHE HE BBI3BIBACT
BO3PAKECHUM U MPU3HAETCS MPEICTABUTEISIMA BCEX M3JIOKEHHBIX BbIIE Teopuil. Ha
BOIPOC O TOM, KTO K€ CTOUT 3a (PUTYypOH IOPUANUYECKOIO JINLA U YbIO BOJIO, U YeH

HHTCPCC OHO IIPCACTABIIACT, OCTACTCA B IAHHOM CJIydac 0e3 oTBeTA.

IIpaBoCy0ObEKTHOCTH O PUAUYECKHUX JIHUII.

1. Yyactre B TpaXIaHCKUX MTPABOOTHOIICHHUSIX BO3MOYKHO JIUIITh TTPH HATUIHH
MpU3HABAEMOM U TPEAOCTaBISIEMOW  TOCYIApCTBOM  MPABOCYObEKMHOCHIU.
['paxxnaHckuii KOAEKC MPSIMO YKa3bIBAET JIMIITL HA IPABOCIIOCOOHOCTh IOPUINYECKUX
nut. OaHaKko U3 aHaIu3a opuandeckux aktoB (B Tom yucie I'K), u nokTpuHaibHBIX
UCCJICIOBAHUN CJIEIyeT, YTO IOPUAMYECKOE JHIO, TaK € Kak W (usmdeckoe,
o0JlajaeT  MPaBOCIMOCOOHOCTBIO,  JIE€ECTIOCOOHOCTHIO,  JIETUKTOCTIOCOOHOCTHIO,
HalMEHOBAaHUEM U MeECTOM HaxoxjaeHus. IlpencraBisieTcsi, 4YTO NPUYUHBI
ynporieHHoi  gopmynupoBkn ['K 0 mpaBoCcmocoOHOCTH IOPUIUYECKUX  JIUIL
3aKJIIOYAIOTCA B clieaytoiieM. Bo-mepBbIX, HEKOTOpbHIE ITUBWIUCTBI CTaBST 3HAK
PABEHCTBA MEXIy MPABOCYOBEKTHOCTBIO H MPABOCIOCOOHOCTHIO'. Bo-BTOPBIX, MO
o0ieMy TpaBuily, MPaBO- U JIEECIOCOOHOCTHh IOPUAMYECKOTO JIUIA BO3HHUKAIOT
OJIHOBPEMEHHO (C BO3ZHMKHOBEHHEM CaMOTO IOPUIUYECKOTrO JIMIA), MpeKpamarTcs,
KaK MpaBWIO, OJHOBPEMEHHO (C MpPEKpalleHUEM JEATEIbHOCTH IOPUIUUYECKOTO
nuna). Takod mNOAXOJ MO3BOJSIET Jajieeé TOBOPUTh 00 OOIIel XapaKTepUCTUKE
MPaBOCYOBEKTHOCTH  IOPUIAMYECKMX JIMII U B ClIydyae  HEOOXOAUMOCTH
OCTAHABJIMBATHLCS HA OTNICTHHBIX €€ DJIIEMEHTAX.

2. O6vem npasocydveKmHocmu OPUINIECKOTO JUIa OTJIMYAETCS OT 00beMa
MPaBOCYOBEKTHOCTH (DU3UYECKOTO JHUIa W rocyaapcTtBa. FOpuamdeckoe WO HE

MOJKCT 3aBCUIAaTh CBOC MMYIICCTBO B OTIIMYHUC OT (I)I/IBI/I‘-IGCI(OFO JIMI1ia, KOH(bHCKOBaTB

LCm: 3.I'' Kpsuosa, D.I1.'aBpunoBa, Poccuiickoe rpaxxaanckoe npaso- M., 2001.- C. 27-28



MMYIIECTBO 3a MPABOHAPYIIICHWE B OTJIMUKE OT rocyaapcTBa. Ho omHOBpeMeHHO HU
(du3nuecKoe JIMIo, HU TOCYAapCTBO HE MOTYT, HApUMEp, OTKPBITh CBOM (huiauan B
OTIMYHE OT IOPUAWYECKOTo Jula. TakuM oOpa3oM, crenu@uka mpaBoCcyObEeKTHOCTH
IOPUIMYECKOTO JIMLA OTPEACIAETCS €ro CYIIHOCThI0 KaK CyObeKTa TpaKIaHCKUX
IPaBOOTHOIICHH.

B otnuume ot ¢usnueckux I, MPaBOCIOCOOHOCTh KOTOPHBIX OJIMHAKOBA,
IOPUINYECKHUE JIUIA He PA6HbI B CBOEH MPaBOCYOBEKTHOCTH. ITO HEPABEHCTBO UMEET
HECKOJIbKO acrekToB. Du3nyeckue JMIa MOTYyT HMEThb, NpHOOpeTaTh U
OCYIIECTBIATH JIOOBIE HE3aMpEIICHHBIE 3aKOHOM TPa)X/IaHCKHE MpaBa M CO3/1aBaTh,
HECTU M MCIOJHSATH JIIOObIE HE3aNpelleHHbIE 3aKOHOM TPaXKJIaHCKUE OOS3aHHOCTH.
KOpunnyeckoe MU0 MOXKET UMETh TPakJIaHCKHE IMpaBa TOJBKO COOTBETCTBYIOIIHE
[ESAM JICSITCIIBHOCTH, TPETYCMOTPEHHBIM B €T0 YYPCIUTEIBHBIX JTOKYMEHTaX H
HECTH TPAKJAHCKHUE 00S3aHHOCTH TOJBKO CBSI3aHHBIE C 3TOM JeATEIbHOCThIO. Takum
oOpa3oM, B pamMKax MPEEMCTBEHHOCTH IO OTHOIICHHWIO K JICHCTBOBABIIEMY paHEe
IPaKJAHCKOMY 3aKOHOJATENbCTBY coBpeMeHHbIN 'K coxpaHsieT mpuHIUI 11e1eBOM
(cnenuanbHOM)  TPaBOCYOBEKTHOCTH B OTIMYME OT  MOPUHIUIA  OOIIeH
MPaBOCIIOCOOHOCTH, PACTIPOCTPAHSAIOMIETOCs Ha (GU3UIECKHUE JIUTIA.

He paBHbl npaBOCyOBEKTHOCTh KOMMEPYECKMX M  HEKOMMEPUYECKHUX
IOpUINYECKUX JHUIl. HekoMmMmepueckne IOpUAMYECKUE JIUIA OTPpaHWYEHBI B TIPaBe
OCYUIIECTBJISATh  MPEANPUHUMATEIBCKYIO  JICSITENIBHOCTh: €€  OCYIIECTBIICHUE
JIOITYCTUMO TOCTOJIBKY, MTOCKOJIBKY 3TO CIIYXHUT JOCTHKEHUIO TEJeH, paau KOTOPBIX
OHHM CO3JIaHBI, M €€ XapaKTep JOJDKEH COOTBETCTBOBATH 3TUM IieisiM. KoMmMepueckue
IOPUINYECKUE JTUIA 32 HEOOJIBIITUM UCKITIOYEHHEM MOTYT UMETh TPaXXIaHCKUE MpaBa
U HECTHU TPaXKIAHCKHE OOS3aHHOCTH, HEOOXOIUMBIC MJIS OCYIISCTBICHUS JIFOOBIX
BUJIOB JCATCIBHOCTH, HE 3alpelIeHHBIX 3aKOHOM. 3HAYUT JH OTO, 4YTO
MPaBOCYOBEKTHOCTh KOMMEPYECKHUX JIUIl HOCUT OOIIHI XapakTep?

Henp3st HE OTMETHTH CJIOKHOCTh W HEOJHO3HAYHOCTh XapaKTCPUCTUKH
MPaBOCYOBEKTHOCTH KOMMEPUYECKUX ropuandeckux ymi. Kpome obmmx tpedoBaHuii
K OCYIIECTBJICHUIO CYOBEKTUBHBIX TPAXKIAHCKHUX IPaB, PACIPOCTPAHSIOMIUXCI U HA

KOMMCEPUYCCKHUE HOPHUIUYCCKHUC JIMIA, CYIICCTBYIOT Tpe6OBaHI/I$I OIrpaHUYIUTCIBHOTO



XapakTepa, OTHOCAIIMECS K IOPUINYECKOMY JIMILY B L[EJIOM WJIM K KOHKPETHOMY BUJTY
€ro JesTeIbHOCTH.

[To obmemy mpaBuiIy, KOMMEPYECKHE IOPUAMYECKUE JIMIa MOTYT HMETh
TPOKIAHCKHE TIpaBa M HECTH TPaXIAHCKUE OOS3aHHOCTH, HEOOXOAMMBIC IS
OCYIIECTBJICHUS JTIOOBIX BUJIOB ACSATEIBHOCTH, HE 3alpelieHHbIX 3akoHOM. Ho 1enn
ATOM NIEATETHLHOCTH JIOJDKHBI OBITh MIPEIYCMOTPEHBI B YUPEAUTEIBHBIX JTOKYMEHTAX.
Kpome toro, cnierinaibHasi mpaBOCIOCOOHOCTh KOMMEPUYECKOT0 FOPUANYECKOTO I
MOXKET OBITh OCHOBaHa Ha 00SA3aTEIILHOM ISl HE€ MPEANMCAaHUU 3aKOHA MJIM MOXKET
OBITb JOOPOBOJILHO YCTAHOBJIEHA I Hee YyupeauTelssMu (y4acTHUKAMHU).
['ocynapcTBeHHbIE YHUTApHBIE MNPEANPHUSATHS UMEIOT 0OoJjiee Y3Kyl, YeM Ipoyue
KOMMEPYECKUE  OpraHu3aldud, MpaBOCYOBEKTHOCTh.  YacTHble  yHUTapHBIE
MPEANPUSATHS COTJIACHO CBOMM YyCTaBaM TakK)Ke€ MOTYT OCYIIECTBISATh pPa3IUYHBIC
BUJIbl TIPEANPUHUMATEIIBCKOM W HWHOW XO3AMCTBEHHOW [EATEIIBHOCTH. 3aKOHOM
MOTYT OBITh MPEAYCMOTPEHBI MHBIE BHJbl OpraHU3allui, UMEIIINe 0o0yiee Y3KYIO,
4eM IpoYre KOMMEPUECKHE JINIIA, TPaBOCYOBEKTHOCTh

3aKOHOM  OMpEeNeNAeTCsl MEePEeUYeHb BHUIOB  JICSITEIBHOCTH, KOTOPHIMU
IOPUJIMYECKOE JIMII0 MOXKET 3aHUMAThCS TOJIBKO Ha OCHOBAHMHM CIIEHMAIBHOTO
paspenieHust (JIMIEH3WHU), TMPUYEM TPaBO OCYIIECTBISATh TaKYyI JEATEIbHOCTh
BO3HUKAET C MOMEHTa MOJY4YCHUs JUIEH3UMU WIM B YKa3aHHBIM B HEH CPOK H
peKpalaeTcs N0 UCTEYEHUU CPOKa JEHCTBUS JTULEH3UU, €CIIM NHOE HE YCTAHOBJIEHO
3aKOHOM WJIM MHBIMU NPaBOBBIMU akTaMu. [IpoMexyTOUHOE MOJO0KEHHE 3aHUMAET
Clly4yail Cy>KeHHMsI Ha OCHOBE 3aKOHa IMPaBOCYOBEKTHOCTH HOPHIUYECKOrO JIMLA B
CBSI3U C BBIOOPOM TIOCIIETHUM OIPEJEICHHOTO BHAA JeATEIbHOCTH. Tak, OaHKam
3ampenieHo OCYIIECTBIISITh ONepalyy Mo MPOU3BOJCTBY U TOPTOBJIE MATEPUATbHBIMU
IIEHHOCTSIMH, a TaKXKe M0 CTPaXOBaHUIO BCEX BUOB, 32 UCKJIIOYECHUEM CTPaXOBaHUS
BAJIIOTHBIX M KPEAWTHBIX PUCKOB. [IpeameTomM HEMmoCpenCcTBEHHON JeATeIbHOCTH
CTPaxOBBIX OpraHuW3alMii HE MOXET OBbITh MPOU3BOJCTBEHHAs, TOPIrOBO-

MMOCPCAHNYCCKAA U OaHKOBCKas ACATCIIBHOCTD.



Pa3nuuHbl npenaMer, Uenu, pos AeATEIbHOCTH Pa3IMYHbIX FOPUINUYECKUX JILL B
TOM BHJIE, KAK OHHM OIIPENEIEHbl B YUPEIUTENbHBIX JOKYMEHTAX, U TaKUM 00pa3oM,
pasnuyHa («crnenuanbHas») HX IPaBOCYOBEKTHOCTh IO OTHOLIEHHUIO IPYT K JIPYTY.

CyIecTBYIOT crenuanbHble TPeOOBaHUS K HAWUMEHOBAHUIO IOPHUIAWYECKOTO
muna. B omimume oT Qusmueckux nMi, oO0dajaroluX IpaBOM Ha CBOOOJHOE
nepeABUKEHUE, BEIOOP MecTa MPeObIBaHUS U MECTA KUTEIbCTBA, MECTO HAXOXKICHHUS
IOPUIMYECKOTO JIMLAa [0 OO0IIeMy IpaBWIy OIpPENEIseTcsl MECTOM  €ro
roCyJapCTBEHHOW perucrpanuu. MecTo HaXOKAEHUsS HOPUAMYECKOro JIMIA JOJDKHO
YKa3bIBaThCS B €r0 YUPEIUTENbHBIX JOKYMEHTAX.

IOpunnueckue nuna co3garoTcs B ONPENEIEHHBIX OPraHU3allOHHO-TIPABOBBIX
dopmax, TmepeyeHb KOTOPBIX YCTAaHOBJIEH 3aKOHOM. [[1s KoMMepueckux
IOPUMYECKUX JIUI[ 3TOT MEpPEYEHb 3aKPbIThIA, ISl HEKOMMEPUYECKUX — OTKPBITHIN.
[IpyHIMIT «3aMKHYTOCTH» COOJIIOJAETCSI U B OTACJIBHBIX TPYMNAX KOMMEPUECKUX
topuaudeckux Jul: B 'K ngaH 3akphIThlil MepedyeHb XO3SHUCTBEHHBIX OOLIECTB H
TOBApMILECTB;, TOCYAApCTBEHHBIE W MYHHUIMNAIbHBIC MNPEAIPHUATHS CO30AI0TCA
TOJIbKO B ()OpME YHUTAPHBIX MPEANPUATHIA, UHBECTUIIMOHHBIE (DOHIBI — TOJIBKO B
(hopMe aKIIMOHEPHBIX OOIIECTB U 000.

B ciywae HapyuieHus crenuaibHOM MPaBOCIOCOOHOCTH IOPUIMYECKOE JIULIO
HECET OTBETCTBEHHOCTb, KOTOpAasi MOXKET OBbITh MPEAYyCMOTpPEHa 3aKOHOM WM €ro
yupenuTeIbHbIMU  JOKYMEHTaMH U 3aBUCUT OT o00beMa M Xapakrepa
npaBOHApYyIIEHUs (pa3oBas CHEIKA WIA CUCTEMAaTHYeCKas JI€ATEIbHOCTB).
[locnencTBusi TakMX HapyUIEHUH BEChbMa pPa3IMYHbI — OT BO3MOKHOCTH NPU3HAHUS
CHEJIKM HENCWCTBUTEIBHOW O OT3bIBA JIMLUEH3UHM U NPUHYAUTEIBHON JIMKBHUIALNN
IOPUINYECKOTO JIUIIA.

3. ITo o0meMy npaBuily IOPUANYECKOE JIMLO IPUOOpETAET IPAKAAHCKUE IPaBa
U TpUHHMaeT Ha cels rpakAaHCKhe OOS3aHHOCTH uepe3 CBOM opraHbl. OpraHbl
IOPUIMYECKOTO JIMIA MPEACTaBISIIOT COOOM €ro COCTaBHYIO 4YacTb, M KOTOpPBIE
COTJIACHO HUMEIOUIMMCS Y HHX TIOJHOMOYHMM (OPMUPYIOT U BBIPaKalOT BOJIO
FOPUINYECKOTO JIMIA, PYKOBOIAT €ro AesATeNbHOCTHIO. [lOpsAaok HazHayeHus WiH

I/I36paHI/ISI OpTraHOB IOPpUANYCCKOTO JIMIAa OIIPEALCIACTCA 3aKOHOM U YUPCAUTCIIbHBIMU



JOKYMEHTaMHU, MOPSAJOK UX JESTEIbHOCTH — 3aKOHOM, HHBIMU TPABOBBIMH aKTaMHU U
yUpeaUTENbHBIMUA JOKyMeHTaMu. Opranbl OPUAMYECKOrO0 JIMIAa MOTYT OBITh
KJIACCU(UIIMPOBAHBl MO PA3IUYHBIM MpPHU3HAKaM, B YACTHOCTU: 1) MO MOPAAKY
(bopMHUPOBAHUS WU CIIOCO0Y TTPUOOPETEHUS TIOJTHOMOYUN — @blOOpHble (HATIPUMED,
CoBeT AUPEKTOPOB AaKIMOHEPHOro OOIECTBA) W Ha3zHauaemwle (HAIPUMED,
JUPEKTOP TOCYAAPCTBEHHOTO YHUTAPHOTO MPEANPUATHA); 2) MO YUCITY BXOIAIINX B
HUX, MPUHUMAIOIINX PEIICHUE W HECYIIUX OTBETCTBEHHOCTH JOJKHOCTHBIX JIUI[ —
eounonuunvle (Hanpumep, npencenatenb CoBeTa AUPEKTOPOB aAKIMOHEPHOIO
oOmmecTBa) W KotecuanvHvle (Hampumep, oOmee coOpaHue akKIMOHEPOB B
aKIIMOHEPHOM 00111ecTBEe); 3) MO XapaKTepy MOJTHOMOYUN U 3aJlay — pyKoeooaujue
(manpumep, oOmee coOpaHuEe aKIMOHEPOB B AaKUMOHEPHOM OOILECTBE) U UHbIE
cmpyKkmypHbsle opeanpl (HallpuMep, KPeAUTHBIA KOMUTET B KOMMEpPUYECKOM OaHKe);
4) mo cpokaMm JESTENbHOCTH — HOCHIOAHHbBlIE U 6peMeHHble (C OTpaHUYECHHBIM
CPOKOM JIESITEIbHOCTH — HalpuMep, AUPEKTOP B AKIHOHEPHOM OOILIECTBE;
HNEPUOANYECKON JIeATENbHOCTH — HAapUMeEp, 00111ee COOpaHne aKLIHOHEPOB).

B nmpeayCMOTpEeHHBIX 3aKOHOM cClydyasX IOPUAMYECKOE JIMIIO0 MOMKET
puoOpeTaTh rpakJJaHCKHUE MpaBa U MPUHUMATh Ha ce0s Tpa)xkaaHCKue 00s3aHHOCTU
yepe3 CBOMX YYAaCTHUKOB WJIM MpPEJICTaBUTENEH, OTJIMYHBIX OT €ro OpPraHoB H
YYaCTHHUKOB.

4. CocTaBHOH 4YacThIO MPaBOCYOBEKTHOCTH IOPUAWYECKOTO JIMLA BBICTYHAET
BO3MOXHOCTb CO3/1aBATh HPEOCMAGUMENIbCmea U (huauavl, KOTOpbIE SBIISIOTCS HE
opraHamu, a OO0OCOOJICHHbIMU  MOJAPA3JCICHUSIMU  IOPUIUYECKOrO  JIMIIA.
«Ilpedcmagumenvcmeom sBIsIETCS 000COOJIEHHOE MOPA3/IEICHUE FOPUIUYECKOTO
JUIA, paCHOJIOKEHHOE BHE MeECTa €ro HaxoXKJEHHUsS, KOTOpOE MpeACTaBIsET
MHTEPECHI IOPUIUUYECKOTO JIULA U OCYLIECTBIISIET UX 3aIUUTY». Duauaiom siBiaseTcs
000co0JIeHHOE TOpa3ielieHIe IOPUINYECKOTO JIUIA, PACTION0KEHHOE BHE MECTa €ro
HaXOXKJIEHUSI W OCYIIECTBIIAIONIEE BCe €ro (DYHKIMU WM MX YacTh, B T.4. (PyHKIHNU
MPE/ICTaBUTENIbCTRA.

Kak cienyer u3 omnpenenaeHuii, NpeACTaBUTEIbCTBO U (PUIHAT UMEIOT MHOTO

obmux 4vept. M dumman, u npeacTaBUTENBCTBO CO3AAIOTCS CaMHUM HOPUINYECKUM



JUIOM; B YYPEOUTEIBHBIX JOKYMEHTaX JIOJDKHBI OBITh YKa3aHbl PEKBU3HUTHI
CO3/IAaBILIETO UX IOPUAUYECKOTO JIUIA, B CBSI3U C YEM OHH, TaK K€ KaK U FOPUIUYECKOE
JUI0, NOpUOOpETaldT MW YTpauyuBalOT CBOM CTaTyC C MOMEHTa BHECEHUS
COOTBETCTBYIOIIMX CBEACHUM B TOCYJAPCTBEHHBIN peecTp IOPUIUYECKUX JIHII,
HAJESAIOTCS  CO3JABIIMM WX OPUAUYECKUM JIUIOM HMYIIECTBOM, KOTOPOE
VYHUTHIBACTCS KaK HAa UX OTACIBHBIX OallaHcax, Tak W Ha OaJaHCe IOPUAMYECKOTO
JULA; JEUCTBYIOT HA OCHOBAaHUU YTBEPKICHHBIX UM IOJOKEHHUH; PYKOBOIUTEIU
MPEICTaBUTENILCTB U (DUITHATIOB HA3HAYAIOTCS IOPUINYECKUM JIUIIOM U JIEHCTBYIOT Ha
OCHOBAHWH €T0 JOBEPEHHOCTH;, OTBETCTBEHHOCTh 3a MACATEIBHOCTh (uiuana u
IPEACTABUTENILCTBA HECET CO3/IABUIEE UX IOPUIUYECKOE JTULIO.

@dunuansl U TPEeACTAaBUTENIBCTBA CJIEAYET OTJIMYaTh OT mpenactaButTenei. Tak
KaKk TMEpBbIE HE SBISIOTCS CYOBEKTaMH TPAXKIAHCKOTO MpaBa, OHU HE MOTYT
BBICTYNIaTh OT UMEHHU JApYyTrux Jnil. OT UMEHU IOPUANYECKOTO JIUIAa B KaYECTBE €ro
MIPECTABUTEINS BBICTYTIAET PYKOBOJUTEIb ¢dunuana, PYKOBOJIUTEIb
NPEICTaBUTENIbCTBA,  MOJHOMOYHUS  KOTOPBIX  OQOPMIISIOTCS  BBIJIaBaeMOM
IOPUIMYECKUM JIUIIOM JIOBEPEHHOCTHIO U (MJIM) (PUKCUPYIOTCA B MOJOKEHUU 00 3TOM
000C00ICHHOM TIO/Ipa3/iCICHUN.

Hpyr oT npyra ¢uivalbl M TPEACTaBUTENBCTBA OTJIMYAIOTCS CBOUMH
byHkIusAMHA 1 uX 00beMoM. [locaeanuit 6osbiiie y hunnuanoB. X0oTs «IIPEACTABICHHUE
UHTEPECOB) MOAPA3yMEBAET COBEPIIECHUE MMPABOBBIX JECUCTBUIN, HO OHU HOCSIT CKOpEe
OPTraHU3alMOHHbIM, AaJMUHHUCTPATUBHBIM, BCIIOMOTATENIbHBIA XapakTep, a BECTHU
NEeATEIbHOCTh (BCIO WM €€ 4acTh), OCYIIECTBISIEMYIO CAMUM IOPUIMUECKUM JIUIIOM,
MOJKET TOJIbKO (prtHal.

5. FOpuaudeckue Jimiia MOTYT OBITh OTPaHUYEHBI B MTPaBaxX TOJBKO B CIy4asix U

B IIOPAAKE, YCTAaHOBJICHHBIX 3aKOHOM.

NuauBuayaau3anus IOPUINYECKOro JUIA U pe3yJibTaTOB €ro
AeATeJIbHOCTH.
1. Ins 23pHEeKTUBHOCTH JICITSIHPHOCTH IOPUANICCKOTO JIMIIa BAXKCH HE TOJIBKO

€ro  HMMYILIECTBEHHBIM  cTaryc. boiblioe  3HaYyeHWE  HMET  CpPElCTBa



WHIUBUTyTU3AIIUN  IOPUIMYECKOTO JMIla (HAaWMEHOBAHHME, MECTO HaXOXKICHHUS,
JIeNioBasi  peryTanus), CpeAcTBa HWIACHTH(PHKAIMK TMPOAYKIUH, paboT, yciayr
(TOBapHBIN 3HaK, 3HAK OOCTYXWBaHWs, HAUMEHOBAaHHWE MECTa MPOUCXOXKICHUS
TOBapa, peKjiama), Cpe/CTBa, 00ECIEUNBAIONINE ABTOHOMHUIO FOPHIWYECKOTO JIHIA
(koMMepueckas U ciy>keOHas TaiiHa).

VYka3zaHHbIE JJEMEHTHI  OICHUBAIOTCS KAaK HEMaTepUAIbHBIE  AKTHBBI
IOPUIMYECKOTO JMIia. BwmecTte ¢ TeM, ¢ MOMEHTa BO3HHUKHOBEHHUS JFOOOTO
IOPUIMYECKOTO JIMIIAa Y HEro TOSBISAIOTCS TpaBa HAa HAWNMEHOBAaHUE, MECTO
HaxXOXXJEHUs, ISJIOBYI0 penyTanuio. [IpaBa Ha TOBapHBIN 3HAK, 3HAK OOCTY)KWBaHMUS,
HaMMEHOBAaHHE MECTa MPOMCXOXKICHUS TOBapa BO3HUKAIOT C MOMEHTA PETUCTPALIUN
B YCTAaHOBIICHHOM TOpSIKE, a MpaBa Ha peKiiaMy, KOMMEPYECKYI0 M CITy)KEOHYIO
TallHy — ¢ MOMEHTAa HACTYIUICHUS KOHKPETHBIX IOPUANYECKHX (DaKTOB. DTH TpaBa
perynupytorcs ['pakiaHCKUM KOJEKCOM.

2. Kaxnoe OpuUIWYECKOe JMIO HWMEET CBOE Haumenosanue. HopMbl,
KacaroIlrecs: PeryjiupoBaHUsS TpaBa Ha HAUMEHOBAHHE, 3aKPEIJICHbl B CTaThSIX
I'paxxmanckoro Kojekca ©  CICNHATBHBIX TMPABOBBIX aKTaX, ITOCBSIICHHBIX
OTIICTLHBIM BUIAM IOPUINYCCKUX JIUII.

B HauMmeHoBaHMIl cojepikaTcs yKa3aHUS Ha OpPraHU3alUMOHHO-TIPABOBYIO
dbopMy U XapakTep AeATEIBLHOCTH (IS HEKOMMEPUYECKUX OpPTaHMU3aIui, YHUTAPHBIX
npeanpustuii). B yCTaHOBJIEHHBIX 3aKOHOM CIIy4asX XapakTep AesTeIbHOCTU
IpeIycMaTpUBAETCs W B HAUMEHOBAHHHM KOMMEPUECKHX OpTraHu3alluil, Hampumep
JUTSI KPEIUTHOW OpraHW3allid ITOCPEICTBOM HCIIOIB30BAHUS CJOB «OaHK» WM
«HEeOaHKOBCKas KpeAuTHas opraHu3amus». J[pyras cyiecTBeHHas COCTaBHAs 4acTh
HAaMMEHOBaHMS — MIPUIYMaHHOE Ha3BaHUE, HOMEP, UM | TIp.

JI)isi HaMMEHOBAaHMSI MHOTHX FOPUIUYCCKUX JIUIl BBEICHBI JOTIOJHUTEIHHBIC
TpeOOBaHMs K coepKaHuto. Tak, HAMMEHOBAHUE TTOJTHOTO TOBAPHUIIIECTBA BKIIOYAET
00s13aTebHO MMEHA (HAaWMMEHOBAHMS) BCEX €r0 YYaCTHHKOB C JI0OABJICHHEM CIIOBa
«KOMTIaHUS», HANMEHOBAaHWE YHHTAPHOTO TMPEANpUATHS - yKa3aHWe Ha
COOCTBEHHUKA UMYIIECTBA.

KOpunuueckue nuna BIipaBe UMETh MOJIHOE U COKPAILIEHHOE HAUMEHOBAHUE.



Peructpanus HAaUMEHOBAHUS OCYILIECTBIISIETCS OTHOBPEMEHHO c
rOCYJJapCTBEHHOM pPErucTpanuenl caMoro OPUAWYECKOrO JUla IyTEM BHECEHHUS
JaHHBIX O (UpMe B EIWHBIA TOCYJAPCTBEHHBIM peecTp IOPUAUYCCKUX JIHII.
Opunnueckoe numo, ABISIONIEECSs KOMMEPYECKOM  OpraHu3alMeil, HMeeT
¢bupmMeHHOe HauMeHOBaHUE (PUPMY), KOTOPOE PETUCTPUPYETCS B YCTAHOBICHHOM
nopsinke. Hanpumep, [{enTpanbnbiii bank Y30ekuncrana 00s3aH 1MOCiIe pacCMOTPECHUS
3asBJICHUS] KPEOWTHOMW OpraHU3alliM IPOM3BECTH perucTpanuio B KaHure
roCyJ1JapCTBEHHOUN pErUCTPaluK KPEAUTHBIX OPTaHU3ALUI.

Opuanueckue numa (KOMMEpPYECKHME M HEKOMMEPUYECKHE OPTraHU3allvM),
HAaVMEHOBAHUSA KOTOPBIX 3apETUCTPUPOBAHBI B YCTAHOBJIEHHOM TOPSJIKE, HUMEIOT
HCKJIIOYUTEILHOE TPaBO €ro HCMHoJib3oBaHus. HanmeHoBaHHME yKa3bIBaeTCs B
YUPEAUTENbHBIX JOKYMEHTAX, KOHTPAKTaX, IEJI0OBOM Mepenucke, O1aHkax, mrammax,
3asBJICHUSIX, MOJABAEMBIX B CyJ, a Takke B mneyatu. Jluia, HenmpaBOMEpPHO
UCIIOJIb3YIONIME YY)KO€ 3apEerUCTPUPOBAHHOE HAMMEHOBAHHWE, IO TPEeOOBAHUIO
oOnagaTens mpaBa Ha HEro OOsS3aHBl NMPEKPATUTh HCIOJIb30BAaHUE U BO3MECTUTH
MIPUYUHEHHBIC YOBITKHU.

3. IlpaBusia 00 oxpaHE Mecma HAX0XCOeHUsA IOPUIAYECKOTO JUIA TaKkKe
cougepxarcs B 'K u apyrux mpaBoBbIX akTax. MecTO HaXOXKICHUS OPUAUYECKOTO
JULA ONPENENIIETCS MECTOM €ro TIOCYIApCTBEHHOM pETHUCTpAallM, €CIu B
COOTBETCTBUM C 3aKOHOM B YUPEIMTENbHBIX JOKYMEHTaX IOPUIAYECKOTO Julla He
YCTAHOBJICHO MHOE. Y Ka3aHHasi HOpMa BCTYIAET B CHJIy C MOMEHTA MIPUHATHS 3aKOHA
0 FOCYIapCTBEHHOM PETUCTPAIIUU IOPUIAYECKUX JIUII.

[IpaBo Ha ompeneseHHOE MECTO HAaXOK/ICHHS] BOZHUKAET C MOMEHTA CO3JaHUs
IOPUIMYECKOTO JIMIA. MECTO HaxO0XKIEHHUS HCHOJB3YEeTCS 3aKOHOM JUIA PELICHUS
MHOTMX BOIIPOCOB IOPUIMYECKOTO XapakTrepa. MecTo HCIONHEHUs 00s3aTesbcTBa
3aBUCUT HHOTJA OT MECTa HaXOXKIEHUS KpeauTopa WM JoJbKHUKA. [Ipu
HEHCIIOJHEHUH JICHEXKHOTO 00s3aTelIbCcTBa OTBETCTBEHHOCTh B (POpPME B3BICKAHUS
MPOIIEHTOB OMPENENACTCSl HCXOAS W3 CYIIECTBYIOIIEM B MECT€ HaxO0XIACHUS
KpeauTopa — IOPUAMYECKOTrO JIUIA YUYeTHON CTaBKM 0AHKOBCKOTO TpolieHTa. Eciu B

A0OroBOpE€ HEC yKazaHO MCCTO €r0 3aKJII0UYCHUA, JOTOBOP IIPU3HACTCA 3aKIIIOYCHHBLIM B



MECTe HaXOXKJEHHUS IOPUAMYECKOTO JHIA, HampaBuBiiero odgepty. JloroBopom
[OCTaBKU MOKET OBITh MPEAyCMOTPEHO IMOJyYEeHHUE TOBApOB IOKyMaTelieM
(mostyyaTeneM) B MECTE€ HAXOXKJEHHUS MOCTABIIUKA.

VYupenurens (y4dpeauTenn) HECET OTBETCTBEHHOCTh 3a YIIEpO, KOTOPBIM
MOXXET OBITh MPUYMHEH TPEThbUM JHIIAM BBHUJY HEJOCTOBEPHOCTH YKA3aHHOTO B
YUpPEAUTETHHBIX TOKYMEHTAaX MECTa HaXOXACHUS KOMMEPUYECKONH OpraHU3aIlHH.

He3zakoHHoe  HCHONB30BaHHE  YYXKOTO  3apETMCTPUPOBAHHOTO  MECTa
HAXOXJCHUS B LEISAX HEAOOPOCOBECTHOM KOHKYPEHILIMU SIBIISIETCS OCHOBAHUEM IS
MOTEPIEBIIET0 IOPUANUECKOTO JHIa TpeboBaTh B CyneOHOM TMOpSIKE 3alpeTa
UCIIOJIb30BAHUSl HAPYIIUTENEM 3apEeTUCTPUPOBAHHOIO MeECTa HaXOXKACHUS U
BO3MEIICHHS MPUIMHEHHBIX YOBITKOB.

4. B TI'paxpanckoM Kojiekce Takxe onpenencusl Ilpasuna o o0enogoit
penymayuu 0OpUIUYecKoro yuua. /lenoByro pemyTanuio MOXKHO ONpEAENUTh Kak
Ha0Op KayecTB M OLEHOK, C KOTOPBIMU MX HOCUTEIb ACCOLMHUPYETCS B IJ1a3ax CBOUX
KOHTPareHToB, KIUEHTOB, MOTpeOuTeNel, KoJIer Mo paboTe, MOKIOHHUKOB (s
moy-0uszHeca) U TNEpPCOHUPUIMPYETCS Cpeaud APYrux NpodeccuoHaIoB B ATOM
obnactu aesTenbHOCTU. [IpaBo Ha [OENOBYIO0 pemyTalUiO HOPUAUYECKOro JIALA
BO3HUKAET C MOMEHTA rOCYJapCTBEHHOM perucTpaniy IpuIndeckoro JHIa.

IOpuanueckoMy NIty naeTcss BO3MOXKHOCTh MOJIb30BATHCS CIOKUBIIMMHUCS B
oOliecTBe NPEACTaBICHUAMU O ce0e B MpeANpUHHUMATENbCKOW, OOIEeCTBEHHOM!,
UHBIX cdepax agesrenbHocTU. JlemoBas pemyTanust MOXET ObITh BKJIAJO0M
TOBapHIllecTBa B oOIIee JeN0 MO JO0roBOpYy MpPOCTOro ToBapuuiecTBa. JlenoBas
penyranusi MpaBooOyiagaTesis MOXKET ObITh MpeAoCTaBiI€HAa JApPYyromy JIUILY
(monp30BaTeN0) 3a BO3HArpaXKJACHUE Ha CPOK WM 0e3 yKa3aHud CpoKa s
WCTIONIb30BaHUsl B MPEANPUHUMATEIBCKON JEATEIBHOCTH B KOMILUIEKCE C WHBIMU
OOBEKTaMH U HCKIIOUUTEIbHBIMU MpaBaMU MO JIOTOBOpPY (paHIIM3UHTa U
KOHIIECCHUU.

IOpuanueckoe JUII0 MOXKET TaK K€ COBEPUINTH ONpeAeSICHHbIC EHCTBUS 10
NOJJEpKKEe U (WJIM) U3MEHEHHUIO CBOEH JENOBOW pemyTalu, B YaCTHOCTH, IyTEM

KOPIOpPaTUBHOM (HETOBApHOW) pEKJIaMbl O CBOEU JESITEILHOCTH, 3aKIIOUCHHS



CHEeUUalbHbIX JOTOBOPOB, HANpPABJICHHBIX Ha CO3JaHHE, MOJJEpKaHUE WU
U3MeHeHue JenoBod penytanuu. Co3laHMI0 TMO3UTUBHOW JIENIOBOM pemyTauuu
KOCBEHHO CIIOCOOCTBYET 3aKJIIOYEHHE JOTOBOPOB CIIOHCOPCTBA W JapeHUs B
oOIIEenoJIe3HbIX LEAX (IMOXKEPTBOBAHMS), HAPUMEP, BOCIUTATEIbHBIM, HAYYHBIM
YUPEKACHUSIM, MY3€5IM, PEIUTHO3HBIM OPTaHU3AIUSIM.

Hapymienne nemoBoil penyTalMd OPOUCXOAUT MYTEM PACIPOCTPAHECHHUS
JIO’KHBIX, HETOUHBIX WJIM UCKaKEHHBIX cBeleHuM. [loTepnesiee opuandeckoe Juio
BIIpaBe TpeOOBaTh B CyA€OHOM TOPSIKE OMPOBEPIKEHUSI MOPOYAIIMX JIOKHBIX
CBEJICHMIA, a TAK)KE BO3MEIIECHUS YOBITKOB, TPUUMHEHHBIX X PACIIPOCTPAHCHHUEM.

5. Toeapuwtii 3naxk — 310 0003HaUYECHHE, CIIOCOOHOE OTIMYATH TOBApPhl OAHUX
IOPUIMYECKUX JIML OT OJHOPOJHBIX TOBApOB APYIHX IOPUAMYECKUX U (PU3UUECKUX
mul. XO034MCTBYIOIIMM CyOBEKTaM, OCHOBHAsl AESTEIbHOCTh KOTOPBIX COCTOHUT B
OKa3aHUU YCIIYT, NMPEAOCTaBICHO MPaBO IOJb30BaHUs 3HaKaMu oOciyxuBaHud. [lo
MIPAaBOBOMY PEKMMY OHHM NPHPABHUBAIOTCA K TOBAPHBIM 3HaKam. TOBapHBIN 3HAK U
3HaK OOCIIy’)KMBaHUsI MPEJCTABISAIOT OPUTHHAIBHBIE CIIOBECHBIN, H300pa3UTENbHbIN U
JIpYrU€ CHMBOJIBI WJIM UX KOMOWHALIMM, CBUJETEIbCTBYIOUIME O KayecTBE TOBapa
(oOcay»)uBaHMsl ), IPUBJIEKAIOIINE KIHUEHTA U HH(POPMUPYIOIINE €TO0.

He paspemaercs wucnosbp3oBaTh B KadeCTBE TOBAapHOIO 3HAaKa (3HaKa
00CIIy’KUBaHUSI) U €ro DJEMEHTOB, O0O3HAUCHMS, SBISIONIMECS JIOXKHBIMU WJIU
CIIOCOOHBIMHM BBECTH B 3a0JyKJIeHHWE MOTPEOUTENS] OTHOCUTEIBHO TOBapa WIIU €ro
U3rOTOBUTEINA, IPOTUBOpevalye  OOIIECTBEHHBIM  HWHTEpecaM, [pHHIMIIAM
TYMaHHOCTU U MOPAJIH, TOXIECTBEHHbIE WJIM CXOJHBIE O CTEIEHH CMEIICHUS UX C
TOBApHBIMM 3HAKAMH JIPYTUX JIMI[, OXPaHAEMBIX O€3 perucrpaiud B CHITY
MEXIYHAPOAHBIX T0rOBOPOB PY3. M 1o IpyrumM npudrHaMm.

[IpaBo Ha TOBapHBIM 3HAK (3HAK OOCITYKMBAHMS) BOSHUKAET y FOPUIUYECKOTO
JUIA C MOMEHTAa PEerucTpauvd B ['0OCyJapCTBEHHOM pEECTpe TOBApHBIX 3HAKOB U
3HAKOB  OOCIYXUBaHHUSI W  YAOCTOBEPSETCA CBUICTEIBCTBOM, BbIJaBAEMbIM
l'ocynapcTBeHHbIM TaTEHTHBIM BegoMcTBOM PV3. (IlareHTHOE€ BEIOMCTBO).
Perucrtpanus TOBapHOTO 3HaKa JEHCTBYET B TEUEHHUE AECSTH JIET, CUUTAs OT JAThI

nocTyruieHus: 3asaBku B IlareHTHOe BemoMcTBO. CpOK JEHCTBUSL PETUCTPALMU



TOBApPHOTO 3HAaKa MOXXET OBITh MPOJJICH IO 3asABJICHUIO BIIAJETbIA, MMOJAHHOMY B
TE€YEHHUE MOCIEAHETO ToJIa €€ ACUCTBUS, KaX bl pa3 Ha JAECSTh JIET.

Brnagenpiy TOBapHOTO 3HAaKa TPHUHAIICKHT HUCKIIOUYMTEIHLHOE TIPABO
MOJIP30BAThCS W PACIOPSDKATHCS TOBAPHBIM 3HAKOM, a TaK)Ke 3amlpemarh ero
UCIIOJIb30BAaHUE JPYTMMHU  JUMIAMHA, B TOM 4YHCJIE€ HECAaHKIIMOHUPOBAHHOE
W3TOTOBJICHWE, TPUMEHEHWE, BBO3a, MPOJAKM TOBAPHOTO 3HaKa WA TOBapa,
0003HAYEHHOTO 3TUM 3HAKOM, WJIM OOO3HAYEHHS, CXOJHOTO C HUM JI0 CTENEHU
CMENICHUS, B OTHOILLIEHUU OJHOPOJIHBIX TOBAapoB. TOBapHBIN 3HAK MPUMEHSETCS €ro
BIIAJICNIBIICM Ha TOBapax, JJIsl KOTOPBIX OH 3apETUCTPUPOBAH, U (MJIM) HA YIIAaKOBKE, B
peKJiame.

ToBapHbIil 3HAaK MOXKET OBITh YCTYIUIGH BIAJEIblIeM IO JOTOBOPY
IOPUINICCKOMY WIH (GU3UIECKOMY JUITYy (MHIWBHAYATHHOMY MPEANPUHUMATEIIO) B
OTHOIIEHUU BCEX WJIM YaCTH TOBAPOB, JIJIsl KOTOPBIX OH 3apeructpupoBad. [IpaBo Ha
WCIIOJIb30BaHWE TOBAPHOTO 3HAKAa MOXET OBITh MPEAOCTABICHO BIAACIBIIEM
(JuLieH3uapoM) Apyromy Jidily (JIMIEH3UaTy) MO JIMIIEH3UOHHOMY JIOTOBOPY.

B ciydyae He3aKOHHOTO MCTIOJF30BAaHMsI TOBAPHOTO 3HAKA €TO BIIAJIENICI] BIIPaBe
TpeOOBaTh B CyJA€OHOM MOPSAAKE YIAAICHHS C TOBapa WM €ro YIAaKOBKH HE3aKOHHO
UCIOJIb3yeMOr0 TOBApHOTO 3HAKa WM O0O3HAYEHUsS, CXOJHOTO C HUM JIO CTEICHU
CMEIICHUS; YHUYTOKCHUS HW3TOTOBIICHHBIX H300paKEHWH TOBApHOTO 3HAKa WIIN
0003HauEHHUsA, CXOJHOTO C HHUM JI0 CTENEHU CMEIIEHUS; MyOJIMKAIMU CyaeOHOro
pElIeHUs B LEJIIX BOCCTAHOBJICHUS JIEJIOBOM PEMyTaIlMK; B3bICKAHUS MPUYMHEHHBIX
YOBITKOB.

6. IlpaBoBas oxpaHa HaWMEHOBAHUS MeCHA HPOUCXOHCOEHUs TOoBapa
npenycmoTrpena 3akoHoMm PY3. HaumeHoBaHue MecTa MponcxX0KAEHU ToBapa — 3TO
Ha3BaHUE CTPaHbI, HACEJIECHHOTO MyHKTa MECTHOCTH WJIU JAPYTroro reorpaduaeckoro
00BEKTa, HCIOJB3yeMOe Jii O00O3HAYCHHS TOBapa, OCOObIE CBOMCTBA KOTOPOTO
UCKITIOUMTEIHLHO WM TJIABHBIM 00pa30M OMPEICISIOTCS XapaKTePHBIMU JJISI TAHHOTO
reorpadu4ecKoro 00beKTa MPHUPOJAHBIMU YCIOBHUSIMHU WM JIFOACKAMU (PaKTOpaMu
00 MPUPOTHBIMU YCIOBUSIMH U JTIFOACKAMHU (PpaKTOpaMu oJTHOBpeMeHHO. [Ipumepom

TAaKOI'O poaa ABJIAIOTCA UYCTKUEC HOXH, XUBUHCKHEC KOBPLI U IIP.



[IpaBoBass oxpaHa TakuMxX OOBEKTOB MO3BOJSET COXPAHUTH CHEIU(DUUECKHE
CBOMCTBA W3JeNUNA, OOYCIOBJIEHHBIE WX MPOUCXOXKJICHHEM U3 OIpPEACICHHOM
MECTHOCTH, TIOJIICP’)KUBATh CIIPOC Ha HUX HA PHIHKE U 00ECIIEUYNBATh COOTBETCTBHE
MIPOCTABIEHHOTO HaNMEHOBAHHUSA MecTa MPOUCXOKICHUS TOBapaB
JIEHCTBUTEILHOCTH.

[IpaBoBasi oxpaHa HAaMMEHOBAHUSI MECTa MPOUCXOXKIEHUS TOBapa BO3HHUKAET
Ha OCHOBaHMHM ero peructpanuu IlaTeHTHBIM BegoMcTBOM B ['ocymapcTBeHHOM
peecTpe HaMMEHOBAHMN MECT IPOMCXOXKIEHUsI TOBapoB PecnyOmmku Y30ekucTaH.
3asBUTEIIO BBIJIA€TCSI CBUJIETEIILCTBO HA MPABO MOJIb30BAHUSI HANMEHOBAHUEM MECTa
MIPOUCXOXKICHUS TOBapa, KOTOPOE JIEUCTBYET B TeUCHUE ACCATH JieT. CpoK JeHCTBUS
CBUJICTEIILCTBA MOXET OBITh MPOMJIEH KaXIbld pa3 Ha jeciath Jer. IIpaBo
MOJB30BaHUSI ATUM K€ HAWMEHOBAaHHMEM MeCcTa MPOUCXOXKICHUS TOBapa,
3apEeTUCTPUPOBAHHBIM B YCTAHOBIICHHOM TIOPSJIKE, MOXKET OBITh IPEAOCTABJICHO
T000My JIpyroMy IOPUANYECKOMY WU (PU3NYECKOMY ULy (MHIWBUAYaTbHOMY
IpeANPUHUMATEII0), HaxXOMIMIeMyCs B TOM JK€ Treorpa@uyeckoM OOBEKTe H
MIPOU3BOJISIIIEMY TOBAP C TEMH K€ CBOMCTBAMH.

Hcnonb3oBaHeM HaMMEHOBaHUSI MECTa MPOUCXOKIACHUS TOBapa CUUTACTCA
IPMMEHEHHE €r0 Ha TOBape, YIaKOBKE, B pEKJaMe, CUeTaX M MHOM JIOKYMEHTAIlUH,
CBSI3aHHOM C BBEJCHHUEM TOBapa B XO3sAWCTBeHHbIH 000poT. Ho oOnagatens
CBUJECTEIbCTBA HE  BIpaBe IMPEIOCTaBIATh  JUIEH3UM Ha  MOJIb30BaHUE
HaWMEHOBAHHUEM MeCTa IIPOUCXOXKACHHUS TOBApa JPYTrUM JIUIIaM.

He nomyckaercst ucnosib30BaHKE 3apETUCTPUPOBAHHOTO HAMMEHOBAHUSI MECTa
MPOUCXOXKICHUS TOBapa JIUIaMH, HE MMEIOIIMMHU CBUJICTEILCTBA, JAXKE €CIHU IpHU
ATOM YyKa3bIBACTCA: a) IMOJJMHHOE MECTO IPOUCXOXKIEHUsSI ToBapa, WU O)
HalMEHOBAHME UCIIOIB3YETCS B TMEpeBoje JUOO B COUYETAHUU C TaKUMH
BBIPAXKEHUAMH, KaK «PO/d», «TUID), «AMHUTALUs», WIA B) HCIOJIB3YETCS CXOIHOE
o003HaYeHUe IS OJHOPOIHBIX TOBApPOB, CIIOCOOHOE BBECTH IMOTpeOUTENCH B
3a0y’K/IeHNe OTHOCUTEITFHO MECTA MPOUCXOKIACHHUS U 0OCOOBIX CBOMCTB TOBapa.

B cnydyae HE3aKOHHOTO MCHOJIB30BAHUS 3aPETUCTPUPOBAHHOTO HAUMEHOBAHUS

MCCTa IIPOUCXOXKIACHHA TOBapa HJIM CXOAHOI0O C€C TaKUM HAWMMCHOBAHHUCM



o0o3HaueHus 001anarenh CBHIETEIHLCTBA HA MPABO IMOJH30BAHMUS HAUMEHOBAHUEM
MeCTa TIPOUCXOXKICHUS TOBapa BIIpaBe TPeOOBATh: MPEKPATUTh HMCIOJb30BaHUEC U
VAQIATh C TOBapa WM €ro YIMaKOBKH HE3aKOHHO WCIOJIb3yeMOE HAaWMMEHOBAHHE
MecTa TMPOUCXOXKIACHHUS TOBapa WM O0O3HAYCHHS, CXOJHOTO C HUM JIO CTETIICHU
CMEIICHUS; BO3MECTUTh MIPUIMHCHHBIC YOBITKH; OMyO0JIMKOBATh CYJAeOHOE pelICHUE B
IIEJISTX BOCCTAHOBJICHUS JICIOBOM PEMyTaIliu.

7. Pexnama — 310 nHdopmarus 006 OTIACIBHBIX CYOBEKTaX, UX JCATEILHOCTH,
00BbeKTax, JOBEICHHAS ITyTeM MOMYJIIPU3alMK B JIF000H (hOpME 10 HEONPEACIICHHOTO
Kpyra azapecaTtoB (WHOTAa KOHKPETHBIX JIMI]) B IEMSIX HACTYIUICHUS IS
peKIIaMoaTelIsi KOHKPETHBIX MPAaBOBBIX MOCICACTBHUH.

He nomyckaercst He moOpocoBeCTHAs, HEIOCTOBEPHAs, HEITUYHAS, 3aBEIOMO
JIO’)KHASI I CKPBITask peKjama.

I[ToMumo 3TUX OOIMMX TpPeOOBAHWM K pPEKIaMe CYIICCTBYIOT CIICIHATbHBIC
TpeOOBaHMSI K pEKJIaMe€ B paJro- W TelerporpamMMmax, MepHOIUYECKUX TEYATHBIX
U3JIaHUAX, KUHO- W BHUACOOOCTY)KMBAaHHUM, pEKIamMe OT/ACIbHBIX BHJIOB TOBApPOB,
(HMHAHCOBBIX, CTPAXOBBIX YCIYT | JIp.

Pexmama paccmaTpuBaeTCsi KaK MpUTJIAIICHHWE AeaTh O(epThl, €ClIu HWHOE
npsSMO HE YKa3aHO B TMpeIJIoKeHWH. Pekiama sBIsSeTcsS Takke pe3ysbTaToM
WHTEJUICKTYaJIbHOM JESITEIIBHOCTH, OTHOCUTCS, KaK TIPAaBUIIO, K 00bEKTaM aBTOPCKOTO
npaBa. B To e BpeMs I0pUIMUECKOe JIUII0 MMEET MPAaBO HA PEKIIaMy, COCTOSIIEE 13
IpaBOMOYMH Ha e€¢ co3daHue (M3rOTOBJIICHWE) M IIOJb30BaHWE. Pekimamomarelns
MOXET OCYIIECTBJIATh ATH MPABOMOYHUS CAMOCTOSATEILHO, HAIPUMEDP, Yepe3 OTACIbI
0 CBs3UW C OOIIECTBEHHOCThIO. Bo3MOXHaA peanuzaiids IpaBa Ha peKIaMy C
MTOMOIIBIO TPETHHUX JIMI] — MUCTIOJTHUTENSI M PACIIPOCTPAHUTENIS TyTEM 3aKITFOUCHHS C
HUMHM JIOTOBOpa Ha BBIMOJHEHHE (CO3/IaHKME) peKJIaMbl, JHUOO JIOrOBOpa O
pacnpocTpaHeHuu (yXKe€ HMMEIOIIEICs) peKsiaMbl, MO0 JOoroBOpa 00 OpraHU3aIiH
pPEKIIaMHON KOMIaHWH, €CIM TMPEANojaraercsl UIMTEIbHOE pPEKIaMUPOBAaHUE B

Pa3HBIX CPEJCTBAX MAaCCOBOM MH(OPMAIIMU U Pa3HBIMU CIIOCOOaMHU.



HenpaBoMepHOE HCIOIB30BAHUE YYKOW PEKJIAMbl JAa€T PEKIAMOAATEIO
BO3MOKHOCTb TpeOOBaThb B CYJEOHOM MOPSAJIKE MPEKPAIICHNs HCIIOJIb30BAHUS,
M3MEHEHUS PEKJIaMbl, B3bICKaHHsI IPUYMHEHHBIX YOBITKOB.

8. Kommepueckou wvnu cayycedHou maiinoi cuutaetcs uHbopMaius,
OTBEUAIOLasl OIpPEJEICHHBIM MpU3HaKaM. Takas uHpopManus [I0JDKHA HMETh
JNEUCTBUTEIBHYI0O W  MOTEHIMAIbHYIO KOMMEPUYECKYI0 LEHHOCTh B  CHIY
HEU3BECTHOCTU €€ TPEThbUM JIMIAaM, K HEW HET CBOOOJHOTO JIOCTyla HAa 3aKOHHOM
ocHoBaHuu. OOnanatens wMHQOpPMALMKM TNPUHUMAET MeEpbl K OXpaHEe €€
KOH(UICHIINATBHOCTH.

K cBeneHusM, KOTOpble HE MOTYT COCTaBISITh KOMMEPYECKYIO (CIyXKEOHYIO)
TallHy, OTHOCSTCS y4YpEIUTEIbHbIE JOKYMEHTBHI; JOKYMEHTHI, [alollie MpaBo
3aHUMAThCS MPEAIPUHUMATEIBCKON JAESITENIbHOCThIO; CBEJIEHUS MO YCTaHOBJIECHHBIM
(opMaM OTYETHOCTH (PMHAHCOBO-XO3HCTBEHHOM IEATEIBHOCTH U JP.

beuio  Obl  mpaBwiIbHO AMPGEPEHIUPOBAHHO MOAXOAWTH K  COCTaBY
KOMMEPYECKON TaliHbI U BBIIEIATH CEKPEThI POU3BOACTBA WIIM JIESATEIBHOCTH (HOY-
xay); KOH(HICHIINAJIbHbBIE CBEJICHUS 0 camoM MpeANPUHUMATETIE;
KOH()HUICHIIMAJIbHBIE CBEJICHHUS O KJIMEHTE, KOHTPAareHTe Mo JIOrOBOPY M 00 HMHBIX
CBSA3aHHBIX C IOPUAMYECKUM JIMIOM (MHIMBUIYaJbHBIM MPEIIPUHUMATEIEM)
cyOpekTax M ux onepauusax (nedctBusax). K mepBoil rpymnme MOXHO OTHECTU
TEXHOJIOTHIO IPOU3BOJICTBA TOBAapOB, HE3alaTCHTOBAaHHbIE M300pETEHUS U IIp.
Btopas rpynma o0OBIYHO BKIIOYAET CBEACHHUS 00 HMCTOYHHMKAX W O0BeMax
(MHAHCHUPOBaHUS, COLUMAIBHBIX M YNPABICHYECKUX KOHQIMKTAX, PacyeThl IIEH,
METOJIbl MPOJAXHU TOBApOB U Jip. TpeThbio IpyIIy COCTaBiIsleT KOH(QUICHIIMATbHAS
uH(popManusi, KOTOPYI0 OOBIMHO Ha3bIBalOT NMPOGECcCHOHANBHOM, HampuMmep TailHa
CTpaxOBaHUs JUIsl CTPAXOBILHKA.

Wudpopmansg mnosBisSeTCS y IOPUAMYECKOro Juna (MHAWBHUIYaTBHOTO
peANnpUHUMATENS) B CHILY JOTOBOPOB KYIUTU-TIPOAaXH MH(OpMAIUK, JOTOBOPOB Ha
BBITMIOJTHEHHE HAYYHO-HCCIIEI0BATENIbCKUX padOT, CO3/IaHUsl €€ CHJIaMU KOJUIEKTHBA

TOro ropuauueckoro inuuna. IlpaBo Ha kKomMmepueckyro (cinykeOHYI) TalHy



BO3HHMKAET IIOCJIE€ PACIPOCTPAHECHUSI ONPEIAECICHHBIX CBEIECHUN CIELHAIBHOIO
peXuMa pyKOBOIAUTEIIEM FOPUIAYECKOIO JULA.

Opunnyeckoe nmuuo (MHAUBUAYAJIBHBIA NOpeIIIpUHUMATENb) — O00JIaJaTeNb
KOMMEpYECKOM (CIy>KeOHOI1) TaillHel BIIpaBe TpPeOOBaTh OT CBOMX CIIy)KAIlHX,
KOHTPAarcHTOB, NapTHEPOB COXPAHEHWS TalHBI, BIPaBE YCTAHOBUTH IOPSIOK
MOJIb30BaHUs, BIPaBEe MPEJOCTABUTH COOTBETCTBYIONIYIO HH(POpMAIIHIO (4acTh €€) Ha
OTIpE/ICNICHHBIX YCIOBUSX APYTUM JIMLIAM, BIIPaBE CHATHh KOH(UICHIIMAIBHOCTb.

ITonyuenue, UCII0JIb30BAHUE, pasriamicHue Hay4YHO-TEXHUYECKOH,
MPOM3BOJCTBEHHOW WJIM TOProBOil MH(pOpMamuu, B TOM YHUCIE KOMMEPYECKOU
TaliHbl, O€3 corjacus €€ BIaJeNblia SBJISETCS IPOSIBICHUEM HEI0OpPOCOBECTHOU
KOHKypeHuuu. HOpuaumdyeckoe  nuIo, MOCTpajgaBiiee OT  3TOW  (QOpMBI
HEJIOOPOCOBECTHOM KOHKYpPEHIIUM, BIpaBe TpeOOBaTh B CyACOHOM MOpPSJIKE

B3bICKAHUA ITPUYHNHCHHBIX Y6BITKOB.

OO01uHe 1mMoJI0KeHHS 0 XO3AMCTBYIOIIHUX CYObEeKTAX

IHonsitue u BUABLI npeAnpuUATHH. [Ipednpuamue Kax CaMOCTOATENbHBIN
XO3SIUCTBEHHBI CYOBEKT C TMPaBOM IOPUIWYECKOTO JIMIA, KOTOPHIA Ha OCHOBE
MCIIOJIb30BAaHUsI UMYILECTBA, MPUHAJICKALIEIO €My Ha MpaBaX COOCTBEHHOCTH WM
MOJTHOTO XO3SWCTBEHHOTO BEJCHHS, MNPOU3BOAMT M TNPOAAET WIU OOMEHHBAET
OPOAYKILIMIO, BBINOJHSAET pabOThl, OKAa3bIBA€T YCIYI'H, OCYIIECTBIISIE CBOIO
NEeSTEIbHOCTh B YCJOBHUSIX CAMOCTOSITEIBHOCTHM M paBHONpaBUsi Bcex (Gopm
COOCTBEHHOCTH.

['maBHBIMU 3a1a4aMu IPEATPUATHUS SABJISIIOTCS YAOBJIETBOPEHUE
OOILECTBEHHBIX MOTPEOHOCTEN B €ro MPOAYKIMH, padoTax, yclyrax u odecrneueHue
Ha JTOM OCHOBE COLMAJIBHBIX M JKOHOMHYECKMX HHTEPECOB YJIEHOB TPYHOBOIO
KOJUIEKTHUBA U COOCTBEHHHKA UMYILIECTBA MPEATPHUSITHU.

[Ipeanpusitie  BOpaBe OCYIIECTBIATH  JIOOBIE BBl  XO3SHCTBEHHOMU
JeSTeIbHOCTH, €CJIM OHM HE MNpOTHUBOpedaT 3akoHam PecnyOmuku Y30ekucTal.

OT)ICJ'ILHBIMI/I BUJaMHU JACATCIIbBHOCTH, IEPCUYCHb KOTOPLIX OIPCACIIACTCA 3aKOHOM



0c000, TPENNpHUsITHE MOXET 3aHUMAaThCSl TOJBKO HAa OCHOBAHHUM CIELHUAIHLHOTO
pa3pelIeHHUs.

B cootBercTBUM ¢ (hopMamMu COOCTBEHHOCTH, YCTaHOBJICHHBIMH 3aKOHOM O
COOCTBEHHOCTH, MOTYT JACMCTBOBATDH MPEINPHUITHS CICAYIOUINE BUIOB:

- OCHOBaHHBIE Ha YACTHOW COOCTBEHHOCTH (PU3HUECKUX JIUIL;

- OCHOBaHHbIE Ha IIUPKATHOW (KOJUIEKTUBHOM) COOCTBEHHOCTH —
KOJUIEKTUBHBIE, CEMENHBbIE, MAaXaJUIMHCKUE NPEANPUITHS, NPOU3BOICTBEHHBIC
KOOTIEPATUBBI, MPEANPUATUS, TPUHAJISKAIIUE OOIIecTBaM M TOBApPUILECTBAM,
MIPEANPUATHAS OOIIECTBEHHBIX W PEITUTHO3HBIX OpTraHU3aINA, OCHOBAHHBIC Ha JAPYTHX
(dbopMax KOMIEKTUBHON COOCTBEHHOCTH;

- OCHOBaHHBIE Ha TOCYJapCTBEHHOW COOCTBEHHOCTHM — TOCYAapCTBEHHBIE
pecnyOIUMKAaHCKUE TNPEeANpUsATHs, TOCYJapCTBEHHblE NpeanpusaTus PecrnyOiuku
Kapakanmakcran, rocyJapcTBEHHbIE MEKOOJACTHBIE, MEXPallOHHbBIE, TOPOACKUE U
JpYyTYE€ BUABI PEINPUATHM;

- OCHOBaHHbIE Ha CMEIIaHHBIX dbopmax COOCTBEHHOCTH,
MEKTOCY/TAPCTBEHHBIE, COBMECTHBIE M JIPYTME€, OCHOBAHHBIE HA IIOJHOM WM
JI0JIEBOM YYaCTHUH PA3TUYHBIX (POPM COOCTBEHHOCTH.

3akoHoAaTeNbCTBOM PecnyOnuku Y30eKucTaH IOMYCKaeTcsl CyIECTBOBaHHUE
MaJIbIX MPEANpPUSITHN, a TakkKe apeHAHBIX W JPYyTruX BHJAOB MPEANPUSITHI.
Heo6xoaumo oTMETUTh, 4TO Tpeanpusitie (MIOMUMO YHUTAPHBIX MPEINPHUSTHI) KakK
TakoBO€ MOHsATHE dKOHOMUUeckoe. 'K PY3. He 3akperuisier mpaBoBOro MexaHu3Ma
«IPEANPUITHE-IOPUINYECKOE JIMI0», & TAKKE OH B CBOMX HOpPMAax IPEIIOaracr,
BEpHEE JaXKe MPEJONPELISIET, YTO MPEANPHUATUIMUA MOTYT OBITh BCE XO3SIMCTBEHHBIC
00l1IeCTBa U TOBapHILECTBA.

Coznanue npeanpusituii. [Ipennpustie MoxeT ObITh CO3IaHO MO PEIICHUIO
cOOCTBEHHHMKA WJIM YIMOJTHOMOYEHHOTO UM OpraHa, MPeINpUsTHs, OpTaHU3aNy WA
[0 PEUICHHUIO TPYAOBOTO KOJUIEKTHMBA, TPYIIBl WIM OTHAENBHBIX YUPEIHUTENIEH; B
pe3yJibTaTe BBIACJIEHUS W3 COCTaBa JCUCTBYIOIIMX NPEAIPUATUH, OpTaHU3alUN
OJIHOTO WJIM HECKOJBKUX CTPYKTYPHBIX MOJAPA3ACICHUN, IO UHUIUATUBE TPYIOBOIO

KOJUICKTHBa YKAa3aHHOI'O0 IIOApa3JACJICHHA, HO IIpU YCJIOBHH, YTO Ha 3TO HMCCTCIA



cormacue COOCTBEHHMKAa WMYIIECTBA W O00ECIeUMBAcTCS BBITIOJIHCHHE paHEe
MPUHATHIX TPEANPUITHEM 0053aTECIIHCTB.

[Ipeanpusitie cuuTaeTCs CO3MaHHBIM W MPUOOPETAET CTATyC HOPHIAUYECKOTO
Jvilla ¢ MOMEHTa €ro TOCYHAapCTBEHHOW PETUCTpAallMM B OpPraHax BIIACTH H
yOpaBJICHUS TI0 MECTy HaxOXIEHUs, €CIM MHOE€ HE IPEIyCMOTPEHO
3aKOHOJIATEILCTBOM. J[aHHBIC O PETUCTpaIH B JECATUIHEBHBIN CPOK COOOIIAOTCS B
YIOJTHOMOYEHHBIM  TOCYJApCTBEHHBIM OpraH Uil BKJIIOYEHUS B  €IUHBIN
rocyJIapCTBeHHBIN peecTp PecnyOnukmu.

JInst rocy1apCTBEHHOM PETUCTPALIMU MPEANPUSITUS MIPEICTABIISIIOTCS PELICHUE
O €ro CO3/JaHuU, YCTaB M APYrue€ AOKYMEHTBI, KOTOpbIC MPEeayCMaTpPHUBAIOTCS
CIIeHMAJIBHBIM MEpEeUHeM, omnpeensieMbiM Kabunerom MUHUCTPOB.

l'ocynapcTBeHHast peructpaiusi JOJDKHA OBbITh MPOM3BEACHA HE T03%KE
OTIpEeICTICHHOTO0 CpOoKa ¢ MOMEHTa IMojauu 3asBiieHus. B ciyyae HEOOOCHOBAHHOIO
OTKa3a B PErUCTpalluy MNPEANPHUSATUS YUPEAUTEIh MOXET oOpaTuthcs B cyd. Eciu
CyJIl IpU3HAET OTKa3 HEOOOCHOBAHHBIM, OPTaH BIACTH M YIIPABJICHUS MPUBIICKAIOTCS
K MaTepHaJlbHOM OTBETCTBEHHOCTH, Pa3MeEPbl KOTOPOW YCTAHABIMBAIOTCS CYIOM.

[IpennpusTusiM TPEAOCTABICHO MPABO CO3[aBaTh JOYEPHUE MPEANPUITUA
IPaBOM HOPUAMYECKOTO JIMIA, a TakKe Jpyrue o0OCOOJIEHHBIC MOAPA3ACICHUS C
MpaBaMM OTKPBITUS TEKYIIETO U PACUETHOTO CYETOB U YCTAHABIMBATH IOJOKEHUS O
HUX.

[Ipeanpusitust MoryT Ha JTOOpOBOJIBHBIX Hadalax OOBEAMHSTHCS B
XO3AMCTBEHHBIE aCCOIIMAIINH.

IIpaBoBoe moJIOKEHUE AapeHIHbIX npeanpusaTHid. B cucreme mep no
COBEPIIEHCTBOBAHUIO MTPOU3BOJICTBEHHBIX OTHOIICHUM U ITyOOKOMY Kaue€CTBEHHOMY
OOHOBJICHUIO TPOU3BOJUTEIIHLHBIX CHJ OOJBIIOE 3HAYEHUE MPUHAJICKUT apeH]Ie
MIPEANPUATHNA, KOTOPBIE CO3JAI0TCS TI0 PEIICHUIO He MEHee YeM 2/3 TOoJIOCOB WICHOB
TPYJIOBBIX KOJUICKTUBOB, IPEANPUITUHN, 0O TUHCHUH.

ApeHJIHOe Tpeanpuarve ACHCTBYET Ha OCHOBE yCTaBa, KOTOPBIH
yTBEpXKIaeTcss o0mmM coOpaHueM KoJuiekTuBa. [IpaBo IOpMAMYECKOrO JIMIIA OHO

npuoOpeTaeT C MOMEHTA PETUCTPAIUU B XOKUMHUSITE.



ApeHHOe TpEeANnpUsTHE NPUHUMACT Ha ce0s HMMYIIECTBEHHBIE IpaBa U
00s13aHHOCTH TOCYAAPCTBEHHOIO MpPEANPHUATHS, B3ITOTO UM B apeHAy, HO
apeHJ0/IaTeIb MOXKET B35ATh Ha CeO0sl TOJHOCTHIO WM YAaCTUYHO TIOTallleHHe
KPEIUTOPCKON 3aJ0/DKEHHOCTH mnpeanpustus. He nomyckaercs NpuUHYXKIEHHE K
apeH/Ie U3JIMILIHUX I apeH1aTopa OOBEKTOB.

ApeHIHOe TIPeaIpUITHE MOXKET OBITh CO3aHO Ha OCHOBE apeH/Ibl UMYIIIECTBA
OPOU3BOACTBA  ILIEXOB, OTAENEHUH, QepM WIM  JIpYruxX  MOApa3JeIeHUN
rocyAapcTBEHHOro npeanpusatus. OHO CO3JaeTCs C COIVIacHusl COOTBETCTBYIOILIEIO
roCyAapCTBEHHOTO NpeanpusaTus (00beauHenus ). M 1oroBop apeH bl 3aKIH0YAETCS C
ATUM IPEINPUATHEM.

['ocymapcTBeHHOE TpENNpPUSTHE MOKET ObITh CHAaHO B apeHIy B TMOPSIKE
KOHKYpCa, KOTOPBI OOBSBISETCS TOCYAAPCTBEHHBIM OPraHOM, O0JIaJalOlIUM IPAaBOM
clayy B apeHy MMYyLIECTBA. B KOHKypce MOTyT y4acTBOBaTb TPYAOBBIE KOJUICKTHBBI
rOCy/IapCTBEHHBIX MPEANPUATHN W HMX MOAPA3JEICHHUIA, CMEIIAHHbIE KOJJIEKTUBBI,
BKJIIOYAIOIIE U PAaOOTHHUKOB, HE PAOOTAIOLIMX HA ITUX MPEIIPUSTUSIX, TPYIIIbl TPaXK/iaH,
OOBEIMHUBIIMXCS B LEJSX MOTYYECHUS MPEINPUATUS B apeHIY, KOOIIEPATUBBI, IPyrue
MPENNPUSITHS, OOILIECTBEHHBIE OPraHU3ALHH.

IIpy mpounx paBHBIX YCJIOBUSAX MPEUMYIIECTBEHHOE NPAaBO Ha IOJIYYECHUE B
apeHIy NpeIpHUSITUS WU €r0 NOAPA3AETICHH UMEIOT TPYIOBbIE KOJUIEKTHBBI.

CBou npeanpusATHs cllaBaTh B apeHy BIIPAaBE U OOIIECTBEHHbBIE OPraHU3ALIMNL

Apenanblii noapsi. Ha rocynapcTBEHHBIX, KOJUIEKTUBHBIX M OOIIECTBEHHBIX
NPEANPUITUSAX ~ MOMKET TPUMEHATHCS BHYTPUXO3SMCTBEHHBIM  APEHIOHBIA  MOAPSI.
ApeHIHbIE KOJUIEKTUBBI FOCYIapCTBEHHOTO MPEANIPUITUS CAMOCTOSTENILHO ONPENEISIFOT
(dbopMBbI U CIIOCOOBI OIUIATHI TPY/IA, PACHOPSIOK pabodero BpeMeHH, CMEHHOCTb PadOTHhI,
NPUHUMAIOT pEIIEHHE O BBEICHUM CYMMHPOBAaHHOTO y4yera paloyero BpEMEHH,
YCTaHABIMBAIOT MOPSIOK TMPEICTABICHUS] BBIXOJHBIX JHEW. 3auuCIICHHE B COCTaB
ApEHTHOTO KOJIJIEKTUBA HOBBIX PAOOTHUKOB IIPOM3BOUTCS C COIIACHS KOJIJIEKTHBA.

B cooTtBeTcTBHM € JOrOBOPOM apeHIHOIO MOAPsA KOJUIEKTUB NPUHMMAET HA

ce0st 00SI3aHHOCTh TIPOM3BECTH W TEpelaTh MPEANPHUITHIO JMOO TIO €ro yKa3aHUIo



peanu30BaTh APYIUM NPEANPUATHAAM WM TPaXJaHaM IPEIyCMOTPEHHYIO B IOTOBOPE
HPOITYKLIAKO.

[Ipomyknmelt, NpPOU3BEACHHOM  CBEPX  HOPMBIL,  KOJUIEKTHB  BIIPABE
pacopsKaThCs CAMOCTOSITENBHO.

[Ipu apeHmHOM mOApsE NPEANPUSITUE OCYIIECTBISIET PACUEThl C OHOHKETOM,
0aHKOM U BBIIIECTOSIIMM OPraHOM TO pe3yibTaTaM JAEATENILHOCTH TPEANpPHSTUS B
nenoM. OHO coxpaHser 3a co0oi (PYyHKIMY IUTAaHUPOBAaHKS OCHOBHOM HOMEHKJIATyphl U
00bEM MPOU3BOACTBA MPOAYKLHUH, @ TAKXKE OCYIIECTBISIET €AUHYIO TEXHUYECKYIO
MOJIMTUKY. A TPOM3BOJACTBEHHAs MporpamMMa (OpMHPYETCS apeHIHBIM KOJUIEKTUBOM
CaMOCTOSITENBHO.

JIOroBOpoM apeHIHOrO MOAPAAA OIPEHEIIIOTCS PasMeEpbl U IMOPSIOK YYaCTHs
apEH/THOTO KOJUIEKTHBA B PACXOAAX UM IUIATEKAX NPEANPHUATHS, B TOM YHCIIE HA Pa3BUTHE
IIPOM3BOJICTBA, HAYKH, TEXHUKU U COLMAIBHBIC HYXbI, OTBETCTBEHHOCTH CTOPOH 32
HEHCIIOJIHEHWE WM HEHAJUIeKallee  UCIOMHEHWE  O0S3aHHOCTEM  CTOPOHAMH.
IIpennpustie MOXKET NPEIOCTABUTL APEHAHOMY KOJUIEKTUBY IPABO 3aK/IH0YATh XO3AUCT-
BEHHBIE JIOTOBOpAa OT MMEHHW NPEIIpUATHA. TakoW KOJUIEKTHB BIPABE OTKPBITH CBOU
cyeT B OaHKE.

CelbCKOXO3SIICTBEHHbIE  NPEAINPUSATAS  MOTYT Ha  JOTOBOPHBIX — Hayasax
IIPEACTABIIATH APEHIHBIM KOJUIEKTHBAM IPABO CAMOCTOSITENIEHO PEAIM30BBIBATH MTPOAYK-
LMI0, WCIOJb30BaTh INOJYYEHHBIE JOXOJbl Ha OIUIaTy TPyZAa, HAJIOIOB, IUIATEXEH B
OFOIKET, B3HOCOB Ha COLMAIILHOE CTPAaXOBaHHE.

IInara 3a monp30BaHUE 3aKPETVIEHHBIM 33 apEHIHBIM KOJUIEKTUBOM MMYILIECTBOM
OIPEAEIIAETCS TOTOBOPOM, B CIIy4ae U3MEHEHUS LIEH U IPYTMX SKOHOMUYECKUX YCIIOBUN
pasMep apeHIHOM IJIaThl MOXKET IIEPECMAaTPUBATHCS.

IIpaBoBoe mnos0keHHe MajbIX npeanpuaTHil. [lepexon k perynmpyeMbiM
PBIHOYHBIM OTHOLICHUSIM, TIOAZIEPKKA MPEANPUHAMATENHCTBA TPEOYIOT paclIMpeHus CETU
MaJIbIX TPEONpPUSATAN, TIPU3BAHHBIX AKTMBU3UPOBATh CTPYKTYPHYIO IIEPECTPOUKY
HOKOHOMUKH, OOECHEeUUTh IIMPOKYI0 CBOOOJY BBHIOOpA ¥ JOMOJHHUTEIBHBIE paboune
MecTa, OBICTPYIO OKYIaeMOCTh 3aTpaT, OIEpaTMBHO pearupoBaTh Ha H3MEHEHUs

NOTPEOUTENTLCKOTO PhIHKA.



C pa3BUTHEM MAIBIX TPEANPUSTHAN CBS3BIBACTCS BO3MOXKHOCTH OBICTPOTO
HACBIIICHUS] PBIHKA TOBApaMy MU YCIyraMH, TPEOAOJICHHE MOHOMOIM3MA, PACIIUPEHNE
KOHKYPEHITUH, OBICTPOE BHEIAPEHHE JOCTIXKCHUM HAydIHO-TEXHHMUYECKOTO IIporpecca,
TIOBBIIIICHUE PKCIIOPTHOT'O MOTEHITNANIA, PacMpeHre chephl TPUIOKEHUSI TPY/a, CO3/TaHNe
HOBBIX BO3MOXKHOCTEH ISl TPYAOYCTPOMCTBA HE3aHSITOTO HACENCHUS, YKpPEIUICHHS
AKOHOMHYECKOH 0a3bI MECTHBIX OPTaHOB BJIACTH.

OrmbIT paboThI MAIBIX MpeANpHATHiA B PecyOmike Y30eKuCTaH 1 3a ee TpeieiamMu
CBUZICTEIILCTBYET O TOM, YTO UM CBOMCTBEHHBI TMHAMHU3M, OBICTPOE pearupoBaHue Ha
KOHBIOHKTYPY PBIHKA, CIIOCOOHOCTh OIEPATUBHO pEIIaTh BOIMPOCHI TEXHUYECKOTO
MIEPEBOOPY)KEHUS U CIICIMATN3aIlUN TIPOM3BOACTBA, Oosee mosHoro u 3ddekTuBHOrO
WCTIOJIb30BAHMST MECTHBIX CBHIPBEBBIX M TPYIOBBIX PECYpPCOB, OTXOAOB Mpom3BoAcTBa. K
TOMY JK€ pacxoibl Ha YIPaBICHHE CBOIATCS K MUHHMYMY, Y TPYIOBOTO KOJUICKTHBA
Pa3BUBAETCS UyBCTBO XO35MHA, 3AMHTEPECOBAHHOCTD B Pe3yJIbTarax Tpy/ia.

Marble TpeanpusTHsi MOTYT OTKPBIBATBCS BO BCEX OTPACISIX HAPOIHOTO
XO35MICTBa Ha OCHOBE JIHOOBIX (DOpM COOCTBEHHOCTM U OCYIIECTBJIATH BCE BUJIBI
XO3AMCTBEHHOW JIEATEIIbHOCTH, HE 3aIPEILICHHBIE 3aKOHOAATEIIECTBOM.

K manmsM nperpuaTisM OTHOCSATCS:

- B POMBIIIUIEHHOCTH U CTPOUTENILCTBE - C YUCIEHHOCTHIO padoTaromux 10 200
YEeJIOBEK;

- B HAyKe U HAyYHOM OOCIYXKMBaHHU - C YMCIIEHHOCTHIO padoTaronmx j0 100
YEJIOBEK;

- B JIPYTUX OTPaCisIX MPOU3BOJCTBEHHON C(EPHI - C YUCICHHOCTHIO PA0OTAOIIHX
110 50 yesoBeK;

- B OTPACIISIX HEMIPOU3BOJCTBEHHON Cc(Ephl - C YUCICHHOCTHIO PabOTAIOIHX JI0
25 YeIoBeK,;

- B PO3HUYHON TOProBje - C YHCICHHOCTHIO paboTarommx 10 15 denoek.

Masbie npeanpusTis CO3AAr0TCS:
- TpaXJAaHAMH, YICHAMHU CEMbH M JPYTHMMH JIFOJBMH, COBMECTHO BEIYIIUMHU

TPYZIOBOE XO3SMCTBO;



- TOCYAAapCTBEHHbIMM  ApEHIHbIMM,  KOJUIEKTUBHBIMH,  COBMECTHBIMU
OpENPUATUSMHA,  OOLIECTBEHHBIMA  OpraHM3alus MM W HUX  [PEANpUsSTHIMH,
KOOIIEPAaTUBHBIMH, AKIIOHEPHBIMUA OOIIECTBAMY, XO3SHMCTBCHHBIMH ~OOIIIECCTBAMH U
TOBApPHIIECTBAMY, XO3SMCTBEHHBIMH ~ aCCOLMALIMSMH, JIPYTUMU —OPEANPUSITUSIMUA U
OpraHu3alMsIMHU, SBISTIOIIUMUCS I0PUINYECKAMHU JIUIIAMUY;

- rOCY/1apCTBEHHBIMU OpraHam, YIIOJIHOMOYEHHBIMH VIIPaBIISTh
rOCY/1IapCTBEHHBIM UMYILIECTBOM.

Maitbie mpeAnpuaTisi MOTYT CO3aBaThCsi U COBMECTHO YKa3aHHBIMU OpTaHaMH,
MIPEANPUATUAMH, OPTaHU3ALMAMY U TPAaXKIaHAMM, a TAKXKE Ha apeHIHOW OCHOBe. Maitoe
NPEANPUSATAE MOXKET OBbITh CO3[JaHO B PE3yJIbTaTe BBIICICHHS U3 COCTaBa JICHCTBYIOIIETO
MpeanpUsATUsi, OOBEAUHEHUS, OPraHU3ALKUU OJHOIO WM HECKOJBKUX CTPYKTYPHBIX
MOJIPA3eNICHUI U CTPYKTYPHOW €IMHUILIBI 10 MHUIIMATHBE KOJUIEKTUBA, €CJIA HA TO €CTh
coryiacue COOCTBEHHMKA UMYIIECTBA NPEINPUATUSI U 00ECIIEUMBACTCS BBIOJHEHUE paHEe
MPUHSTBHIX MPEANPUATHEM, OOBbEANHEHUEM, OpraHU3alMed JOrOBOPHBIX O0S3aTENbCTB, a
TalOKe 10 HMHUIMATUBE Yydpeaurteneld. VHauBuayanbHble W CEMEWHBIC TMPEANPUSTHS
CO3JIAIOTCSI HETMOCPEJICTBEHHO TpakKJaHAMH, YJICHAMHW MX CeMeM W JPYTMMHU JIUIIAMH,
BEAYILIMMU TPYIOBOE XO3SHCTBO.

Marnbie mpeanpusiTUs, OCHOBAaHHbIE HAa  KOJUIGKTUBHOM  COOCTBEHHOCTH,
00pa3yroTCsl YUpPEIUTEISIMU, COOCTBEHHUKAMU JTIMOO pacloOpsAUTENISIMU UMYIIIECTBa, KOTO-
PBIMH MOTYT OBITh apEH/THBIE, KOJUIEKTUBHBIE MPENPHUATHS, OOIIECTBEHHBIC OpTraHU3aIN
U UX TIPEINPUSATHS, KOONIEPATHBbI, aKIIMOHEPHBIE OOIIECTBA, XO3IHCTBEHHBIE O0IIECTBA
M TOBApHILECTBA, XO3SMCTBEHHBIE ACCOLMAMU W JIPyTME HErocyJapCTBEHHBIC
OpTaHU3AIH U TIPEATIPUSTHSL.

Marble rocy1TapCTBEHHBIE MPEANPUSITUSI MOI'YT OOPA30BBIBATHCS HEMOCPEICTBEHHO
TOCYAApCTBEHHBIMU TIPEANPHUATUSAME, OpTaHU3aMsAMH, a TakkKe TPH YIaCTHH
MPEINPUATHI ¥ OpraHu3auil Apyrux (HopM cOOCTBEHHOCTH, HO TIPU YCIOBHH, YTO
npeoOagaromias A0 ycTaBHOro (OHJa Maloro MPEeanpusTHs JO/bKHA ObITh cdop-
MHpPOBAaHa 32 CUET rOCyIapCTBEHHON COOCTBEHHOCTH.

[Topsimox co3maHusi, ACSITETLHOCTH, PEOPTAHM3AINH <JTUKBHIAIMN MaJIbIX

HpC)IHpPISITPIﬁ, OTHOCAIIMXCA COOTBETCTBCHHO K TI'OCYAAPCTBCHHBIM, KOOIICPATUBHBIM,



COBMECTHbIM M JPYTUM BHJAM TMPEANPUATHI, PErYIUPYETCsl COOTBETCTBYIOIIMM
3aKOHOAATEITLCTBOM.

NupuBruyanbHble, CEMEWHBbIC, KOJUIEKTUBHBIE W APYTME€ BUIBI IPEAIPHUITHM,
MOPSIIOK  CO3/IaHMsA, JICITENbHOCTh W JIMKBUAALMS KOTOPBIX HE PEryJMpyercs
CHELMAIBHBIM 3aKOHOIATENBCTBOM, PYKOBOZICTBYIOTCS YCTABOM.

VYcTaB Manoro mpeanpusTUsl yTBEpAKAaeTcs ero yupeautensmMu. OH mOMHUMO
BOIIPOCOB, YKa3aHHBIX B 3aKOHE, MOYKET BKJIIOUaTh TAKKE CBEICHUS O IMPEIIOJIAracMoi
YKCIICHHOCTH paboTaronMx U 00beMe peatn3aliiy MPOAYKIMH (PadoT, YCIyT) U UHBIC, HE
MPOTUBOPEYAILE 3aKOHY MOJIOKEHMS.

Marnoe npeanpusitTue mpuoOpeTaeT MpaBa IOPUAUYECKOrO JUIA C MOMEHTa
PETUCTPALY B XOKUMUSATE.

Perucrparmst ”HAMBHYAIBHBIX M CEMENHBIX MAJIBIX IPEANPUITUAN POU3BOANUTCS
Ha OCHOBaHWM JIMYHBIX 3asIBJICHUI TPayKIaH.

JUI1 TOCYIapCTBEHHOM PETHCTPAlMM MaJbIX TOCYJAPCTBEHHBIX NPEAIPHUATHI B
CoBeT HapOIHBIX JEMYTaTOB IPEICTABIIETCS  yCMA8, NPUKA3  PYKOBOOUmens
(pyKkosooumeneii) npeonpusamus (npeonpusamuii), SBISIIONMXCS YUYPEAUTEISIMUA, U
yupeoumesvHulil 002060p.

JUiga  peructpamy  MaybIX NOPEANPUSITANA, OCHOBAaHHBIX HA KOJUIEKTWBHOU
COOCTBEHHOCTH, HEOOXOMMO TIPE/ICTABUTH YCTaB M YUPEIUTEITbHBIN JIOTOBOD.

Hekotopble 0COOCHHOCTH HWMEIOTCS TPH PETUCTPAIMH MaJbIX apeHIHBIX
NPENPUATHIA U OOILECTB C OTPaHUYEHHON OTBETCTBEHHOCTBIO.

[Ipu perucTpali Majoro apeHAHOTO MPEANPHUATHS BMECTO YUPEAUTETBHOTO
JOKyMEHTa IPEACTABIIETCSI 002080P APeHObl, KOTOPbI PEryaupyeT B3aMMOOTHOILCHHUS
MaJIOTo MpenpusITUs ¢ apeHaogareneM. Kpome ycraBa W J0roBopa MOMKET OBITh
MPEACTABJIEH M TMPOTOKOJ OOHIero coOpaHHs TPYAOBOIO KOJUIEKTHBA, Ha KOTOPOM
YTBEP>KIIEH YCTaB.

Manble npeanpuaTus 007aJal0T CAMOCTOSITENIBHOCTBIO B  OCYLIECTBICHHUU
CBOCH XO3SMCTBEHHOM JEATCIIHOCTH. Bce, 4YTO MPOM3BEICHO H  NPHOOPETEHO

HHIWBUIYAJIbHBIM WJIA CEMEHHBIM MaJbIM IMPCAIIPUATUCM, SBJEICTCA CcOOCTBEHHOCTBIO

paloTaroIIMX B HEM IPaK/IaH.



B manbix mpennpusTusiX, OCHOBaHHBIX Ha KOJUJIEKTMBHOM COOCTBEHHOCTH, BCE
BHOBb IIPUOOPETEHHOE UMYLIECTBO U CPEICTBA PACHPENCIIIOTCS MEXKIY NX PaOOTHUKaMU
MPOMOPLIMOHAIBHO MAaeBOMY B3HOCY, JJMOO MO APYIMM KPUTEPHSIM, MPETyCMOTPEHHBIM B
yCTaBe.

B apeHnHOM ManoMm mpenpusiThd COOCTBEHHOCTBIO KOJUIEKTHBA CTAHOBUTCS
JIMIIb TPOU3BEIEHHAS MTPOTYKLMS], TOTyYEHHBIE JOXObI M APYTO€ MPHUOOPETEHHOE 3a CYET
ATOr0 MAJIOTO NPEIIPHUATHS UMYILECTBO.

MMyniecTBO rocyJapCTBEHHOIO MAJIOTO MPEANPUATHS NPUHAMICKUT €My Ha
MpaBax IMOJHOIO XO3SMCTBEHHOI'O BEICHHWS, & MPHUOBLUIb MOCTYNAET B PACIOPSKEHUE
TPY/0BOTO KOJUIEKTUBA, YaCTh - B COOCTBEHHOCTh WIEHOB KOJUIEKTUBA.

IIpaBoBoe mosiokeHHe MMyIIecTBa NMpeanpusitus. VIMyecTBo npeanpusTys
MOXKET TPHHAJIEKATh EMy Ha IpaBaX COOCTBEHHOCTH JHMOO IOJHOTO XO3SHMCTBEHHOI'O
BesieHus. [IpaBoM cOOCTBEHHOCTH Ha MMYIIIECTBO O0JIaAaeT NPEAIPUSITHE, OCHOBAHHOE Ha
COOCTBEHHOCTH T'paXIaH, KOJUIEKTMBHOW COOCTBEHHOCTH, a TaKXke MpeapHsIThs,
co3laHHbIE B (pOpME aKIIMOHEPHOIo OOIIECTBA WM MHOTO XO3SIMCTBEHHOTO OOIIECTBA MITH
TOBApHILIECTBA.

HMyniecTBO TocyIapCTBEHHOIO MPENNpPUATHS, SBJSIIOIIEECS TOCYIApCTBEHHOU
COOCTBEHHOCTBIO U 3aKPEIUIEHHOE 32 TOCYJAPCTBEHHBIM NPEANPUATHEM, TPUHAICKHUT
€My Ha IpaBax MOJHOIO XO3SIMCTBEHHOIro BeAEHMs. |'0CcynapcTBO, Kak COOCTBEHHMK,
HaJeNssl NpEeANpusiTHE KMYLIECTBOM, MPU3HAET 3a HUM NPaBOMOYHS  BJIAJICHUS,
TIOJIL30BAHUS U PACTIOPSKEHMST 000COOIEHHBIM 32 HUIM UMYIIIECTBOM.

B cootBerctBum co cr. 85 I'K V3 B coctaB mMyniecTBa NMpeaNpUATAS BXOIAT
OCHOBHBbIE M OOOpPOTHBIE (OHIBI, a TAKXKE HHbIE IIEHHOCTH, CTOMMOCTb KOTOPBIX
OTPA)KAETCs B CAMOCTOSITEITBHOM OallaHCe MPEIPUSTHSL.

Ilo0 ¢ponoamu NOHUMAIOTCA TPYNNIBl OJHOPOIHBIX IO SKOHOMHUYECKHM
NpU3HaKaM MaTepHaIbHbIX 00BEKTOB, JIMOO JEHEKHBIX CPEICTB, UMEIOIIMX OOIIee Iiese-

BOC HA3HAYCHUC W NOJUYMHAIOMINXCA YCTAHOBJICHHOMY JJIA Kﬂ)K)IOfI W3 I'pymIr COOTBCT-

CTBYIOILIEMY IIPABOBOMY PEXKUMY.



K ocHoBHBIM (hoHITaM OTHOCSTCS MaTepUATBHO-BEIICCTBEHHBIC IICHHOCTH,
JCUCTBYIOIIME B HEM3MCHHOW HATYpaJbHOW (OpMe B TEUCHHE JIMTEIILHOTO IEpHOIa
BPEMEHU U YTPAUYMBAIOIIHAE CBOIO CTOMMOCTB TI0 YacCTsIM.

B 3aBucumocTM OT XapakTepa y4acTHs B TIPOIECCE  PACHIMPEHHOTO
BOCIIPOM3BOJICTBA OCHOBHBIC CPEICTBA IOMPA3ICIAIOTCS HA IPOHM3BOJICTBEHHBIC U
HETIPOM3BO/ICTBCHHBIC.

OcHoBHbIC (DOHABI B HMX JCHEIKHOM OIICHKE MMEHYIOTCS TaKKEe OCHOBHBIMH
cpenctBaMu. K HMM OTHOCSTCS: 3[IaHUS, COOPYXKCHHS, 00OpYIOBaHHE, TPAHCIIOPTHHIC
CpeICTBA U T. 1.

Hapsimy ¢ OCHOBHBIMH CpEICTBAMH KaXJIO€ IPEIIPUSATHEC UMEET OOOPOTHBIC
CpeICTBa, MaTepHaIIbl, CHIPhE, TOIUIMBO U T. J. B oTiMuMe OT OCHOBHBIX OOOpPOTHBIC
CpEICcTBa TOJHOCTBIO TMOTPEOJNIAIOTCS B K&KAOM TIpoIlecce Tpylda B CBOEH
BEIIIECTBEHHOHATYPAILHON (hOpME, a UX CTOMMOCTh IIEJIMKOM BKJTFOUAETCSl B 3aTpaThl HA
MIPOM3BOJICTBO  MPOAYKLMHK (BbIOMHEHHE padoT, yciayr). OOOpoTHbIE CpencTBa
MIOCTOSTHHO BO30OHOBJISIFOTCS, YTO OOECIICUMBACT HEMPEPHIBHBII IMPOIIECC BOCIIPOU3BO/ICTRA.

K OCHOBHBIM cpeAcTBaM HE OTHOCSTCS M YUYHUTHIBAIOTCS KaK OOOPOTHBIC:
MIPEMETHI, CITy KaIlle MEHEEe OJTHOTO Tojla HE3aBUCHMO OT WX CTOMMOCTH, CHCITHATIbHBIE
UHCTPYMEHTHl ¥ CHEIHaIbHBbIE MPHUCIIOCOOJICHUSI, HE3aBUCUMO OT CTOMMOCTH;
CTIETIOZISKIA, CIICIIO0YBb M MIOCTEbHBIC TIPUHAISKHOCTH, HE3aBUCUMO OT X CTOMMOCTH
Y CPOKa CITy>KOBI.

ITo ncrounrkam HopMUpPOBaHKST OOOPOTHBIE CPEJICTBA JCIIATCS HAa COOCTBECHHBIC U
3aeMHBIC. K TMepBBIM OTHOCSTCS: JCHSKHBIE M MaTepUaIbHBIC B3HOCHI YUPEKICHUM,
JIOXOJTbI, TIOJYYEHHBIE OT peaM3allii MPOMYKIIUH, paboT, YCIyT, a TAKKEe IPYTrUX BUIOB
XO3HUCTBEHHON NIEATEBHOCTH; JOXOABl OT IEHHBIX Oymar; KaruTaJdbHbIC BJIOKCHUS,
JOTAIK U3 OFOJIKETOB; OE3BO3ME3/IHBIE U OJIarOTBOPUTENIBHBIE B3HOCHI, MTOKEPTBOBAHUS
OpraHM3allvi, MPENPUSTHIN, TPAXKIAH, a TAKKE UMYIIIECTBO, TTOTy9IaeMOe 110 HACIIEACTBY,
myTeM OOMeHa W JapCHUsS; WHBbIE WCTOYHUKH, HE 3allPelICHHBIC 3aKOHOIATEILHBIMU
aktamu PecrryOmixu Y30eKucTaH.

K 3aeMHBIM OTHOCSTCSI KPEIUTHI OAHKOB U JIPYTHX KPEIUTOPOB.



[Tom WHBIMH TICHHOCTSIMH MMEIOTCS B BUIY HE BXOJSIIME B COCTaB OCHOBHBIX
CPEICTB IIEHHOCTH HEMPOM3BOACTBEHHOTO Ha3HAYCHHUS (B MEPBYIO OUYepellb, KyJIbTYpPHO-
OBITOBOTO HA3HAUCHHS), OOBEKTHI KAMUTAJIBHOTO CTPOUTEIHCTBA JO 3aBEPIICHUS
CTPOHTENIHCTBA U 3a4YHCIICHHS MX B OCHOBHBIE (DOH/IBI M1 HEKOTOPBIE IPYTHE.

CeromHss TpeanpusATHE WMEET TPaBO TMPOJABaTh M TepelaaBaTh JAPYTUM
TIPSATIPUATHSM, YIPEKICHUSAM U OpraHn3arysaM, 0OMEHHBATh, CJIaBaTh B apeH/IY, MPEI0C-
TaBJSITh OECIUIATHO BO BPEMEHHOE IOJIH30BAHUE JIMOO B3aMBbI TPHHAICKAIICE EMYy
MMYIIIECTBO, a TAKKE CIIMCHIBATh €ro C OanaHca, eClii MHOE He MPETyCMOTPEHO 3aKOHOM.

[Ipennpustue BmpaBe, €Clii WHOE HE TPEAYCMOTPEHO YCTaBOM, IPOIABATh,
0e3B0O3ME3THO TIepelaBaTh, CaBaTh B apeHIy TpakKIaHaM CpPEICTBa MPOW3BOICTBA M
WHBIC MaTepualibHbIC IICHHOCTH, 3a HCKIIOUCHHEM TEX, KOTOPbIE B COOTBETCTBHH C
3aKOHOJIATETIHCTBOM HE MOTYT HAXOIUTHCS B MIX COOCTBEHHOCTH WJIH TIOJTH30BAHH.

3akoH 00 apeH/ie OrpaHMYMBACT MPABOMOYHSI apEHIATOpa, OCTABISIS 32 HUM
MPaBO BJAJCHUS W TIOJIL30BAaHHMS TEM HMMYIIECTBOM, KOTOpPOE €My IIepedaHo, He
JIOITyCKas TipaBa PaCTOPsDKEHUST STUM MUMYIIECTBOM. [Ipomykims u 10X0/bl, TIOTy4YeHHbIE
apeH/IaTOPOM B Pe3yJIbTaTe MCIOIB30BAHUS aAPCHIOBAHHOTO UMYIIIECTBA, SBISIFOTCS €T0
COOCTBEHHOCTBIO.

[locymapcTBO rapaHTHpyeT 3alIUTy HWMYIIECTBEHHBIX IIPaB MPEANPHUSITHS.
N3wsiTre ToCynapcTBOM y TPEANIPUSATHS €T0 OCHOBHBIX (DOHIIOB, OOOPOTHBIX CPEACTB U
MHOTO WMYILECTBA HE JIOMYCKAETCs, 3a HWCKIIOUCHHWEM CIIy4aeB, MPETyCMOTPEHHBIX
3aKOHO/IATEITLCTBOM.

VYOBITKH, TIPUYIMHEHHBIC TPEANPUATHIO, B TOM YHCIIE apEHIHOMY, B PE3yJIbTaTe
HApyIIEHUS] €r0 HMMYIIECTBEHHBIX IpaB Tpa)KJIaHaMH, IOPUIMYECKUMU JIUIAMU U
TOCYJAapCTBEHHBIMH OpraHaMH BO3MEIIAIOTCS TPEANPHUITHIO TIO0 PEIICHUI0 CyJa WA
XO3SMCTBEHHOT'O Cy/Ia.

Cpemy METOJIOB M CPEJIICTB 3aIUTHl MMYIIECTBA MPEINPUSATHS OOJbIIasi POJb
NPUHAUISKAT TIPAaBOBBIM CPEACTBAM M MPESKAEC BCEr0 HOPMaM  TPaXIAHCKOTO,

AIMHUHUCTPATUBHOI'O, TPYAOBOI'O, YT'OJIOBHOI'O 3aKOHOAATCIILCTBA.



YrnpapieHue npenpusiTUeM. YTPaBICHUE MPENPUSTHEM OCYLIECTBISICTCS B
COOTBETCTBUM C €ro ycraBoM. llpeampustue caMOoCTOSITENBHO OMNPENENeT CTPYKTYpY,
(OpMBI U METO/IBI YIIPABIICHUS], yCTAHABIIMBACT IIITATHI.

CoOCTBEHHUK WM CYOBEKT MpaBa MOJIHOIO XO3SIWCTBEHHOTO BEICHUS YIIPABICHHUE
HPEPUSITHEM OCYILECTBIISIET JIMOO HETIOCPEICTBEHHO, JIMOO0 Yepe3 YIIOJTHOMOYEHHBIE UM
oprabl. [IpaBo ympaBneHust MoxeT ObITh JenerupoBaHo COBETy NPEANPUSTHS I
JPYroMy KakOMy-TO OpraHy, IPeAyCMOTPEHHOMY YCTaBOM U MPEJICTaBIISIOLIEMY UHTEPECHI
COOCTBEHHUKA, TPYA0BOIO KOJJIEKTHBA.

CoOCTBEHHUKY, CYOBEKTY IpaBa IMOTHOTO XO3SIMCTBEHHOTO BE/ICHNS TPUHAICKUAT
U 1IPaBO HaiiMa ¥ OCBOOOXKICHUS] PyKOBOAUTENS MIPEAIIPUATHS, KOTOPOE OCYILECTBIISETCS
TaK)Ke WM HEMOCPECTBEHHO, WM 4Yepe3 YIMOJHOMOYCHHBIE MMH OpraHbl, JMOO depes
CoBeTbI peIPUSITHIA, ITPABICHUS U T. [I.

OcHOBaHMEM BO3HMKHOBEHHS! TPYIOBBIX OTHOILCHUA MEXIy MpEeIIpUSTHEM U
PYKOBOAMTENEM SIBISETCS KOHTPAKT, B KOTOPOM OMPEACISIIOTCS TpaBa, OOS3aHHOCTH U
OTBETCTBEHHOCTb PYKOBOAUTEIS IPENPUSATHS, YCIIOBUSI €10 MaTepHAIbHOTO 00ECIEUeHNS
M OCBOOOXIIEHUSI OT 3aHUMAEMOM JIOJDKHOCTUM C YYETOM TapaHTHi, MPeTyCMOTPEHHBIX
JEUCTBYIOLIMM 3aKOHOJIATEIIECTBOM.

Bce Bompochl esSTENbHOCTH MPEANpUATHs], 32 HCKIIOYEHHUEM TeX, KOTOpPbIE
3aKOHOM OTHECEHbl K KOMIIETeHUMH o0mero coOpanus win CoBeTa NpeanpusThs,
PYKOBOJIUTENb PEIIAET CaMOCTOSTENbHO, 0e3 10BepeHHOCTH. OH AEUCTBYET OT UMEHH
NpeINpUATHS, TPEJICTABISIET €r0 MHTEPECHI, PAaCcIIOPSHKACTCS UMYILIECTBOM IPEIIPHUSITHS,
3aKJTI0YaeT JOTOBOPHI, B TOM YHCIIE TPY/AOBHIC, BEIIACT TOBEPEHHOCTH, OTKPHIBAET B OaHKe
pacueTHbIN U ApPyrUe cuera, MOJIB3YeTCs MPAaBOM PACTIOPSDKEHHS CPeICTBAMH, YTBEPKIaeT
IITaThl WCIIONHUTEIBHOTO armapara JUPEKIUH, HW3JaeT TPHKa3bl U JaeT YyKa3aHWs,
o0s13aTeNbHbIE 1151 BCEX PAOOTHUKOB MPEATIPUSTHSL.

PykoBouTENb CAMOCTOSTEIFHO HA3HAUAET U OCBOOOK/IAET CBOMX 3aMECTHUTENIEH,
PYKOBOJIMTENIEN armapara yIpaBJIEHUs U CTPYKTYPHBIX MOJpasfcsicHud. J[o ucreuenus
CpOKa KOHTpakTa PYKOBOJUTENb MPEIIPUATHS MOXKET OBbITh OCBOOOMIEH TOJIBKO IO

OCHOBAHHUSIM, TIPETyCMOTPEHHBIM B KOHTPAKTE JIMOO JICHCTBYIOIIUM 3aKOHOIATEITHCTBOM.



Coger npeanpusTys CO3AaETCs B TOM CITy4ae, KOrjja COOCTBEHHHK JICTIETHPYET EMY
CBOM TIOJIHOMOYHMSI MO yrpasieHuto mnpeanpustueM. llpaBa u oOs3anHocT CoBera
(TIpaBJICHUST) OMIPEACIISIFOTCS TIOJIOKEHUEM O HEM, YTBEP)KIaeMbIM COOCTBEHHHUKOM JIHOO
CyOBEKTOM TMpaBa IOJHOTO XO3SHMCTBEHHOTO BENICHUS, JMOO YIIOJTHOMOYEHHBIMH WMH
OpraHamH.

OcHOBBI XO03M1ICTBEHHOH JesiTeJIbHOCTH mpeanpusitus. OCHOBHBIM 0000-
MIAIOLIMM TIOKa3aTeNieM JESTEIbHOCTH BCEX BHJIOB MPEANPHUSTUHIN SBISIETCS MPUObLID,
KOTOpasi OCTaeTCAd y MPEANPUSITHS IMOCJE YIIaThl HAJIOTOB M APYIHX IUIaTEeXeH B
Oro/pKeT (Ynctasi MpUObLIb) U TOCTYMAeT B TMOJHOE pacropsukeHue mnpenpustus. OHo
CaMOCTOSITEJIBHO ~ OTIPEJICNIICT ~ HalpaBlICHWsT  UCIOJIb30BAHUS  CBOEM  NPUOBLIM.
I'ocynapcTBeHHOE BO3/ICHCTBHE HA BHIOOP HAMPABIICHUS UCIIOJIB30BAHUS YUCTOU MTPUOBLIH
OCYILECTBIISIETCS] YEPEe3 HAJIOTH, HAJIOTOBBIE JIBIOTHI, a TAK)KE SKOHOMUYECKUE CAaHKLIUU.
B Tex ciydasx, Korjga 3To mpeaycMaTpUBaeTCs 3aKOHOM WJIM YCTaBOM, YacTh YMCTOU
MIPUOBLTY MEPEIAETCSl B COOCTBEHHOCTD WIEHOB TPYIOBOTO KOJUICKTHBA.

TpynoBele A0XONBI KXIOTO pabOTHUKA, HE3aBUCHUMO OT BHAA MPEANPUSTHSA,
OTIPENEINSAIOTCS €ro JMYHBIM TPYAOBBIM BKJIQJIOM C YY€TOM KOHEYHBIX pe3yJIhbTaTOB
paboThl  MpEAnpusATHs W  MaKCUMAIbHBIM ~ pPa3MEpOM HE  OTPaHUYMBAIOTCAL
3aKOHO/IATENILCTBOM YCTAHABJIMBACTCS JIMIIIb MUHHUMAJIBHBIM pa3Mep OIUiaThl TpyJa
paboTHUKOB. DPOPMBI, CUCTEMBI U pa3Mep OIUIAThI TPY/A, a TAKXKE APYTUe BUIBI TOXOI0B
PaOOTHUKOB YCTAHABIIMBAIOTCS MPEATIPUSTAEM CAMOCTOSITEIHHO.

[IpennpusaTrie caMOCTOSTENBHO IUIAHUPYET CBOKO JIESITENIbHOCTh M ONpeesseT
MepPCTIeKTUBEI pa3BUTHs. PaboTa A7si TOCYIapCTBEHHBIX HYKH, PeaT3alvs MPOIyKIINU
OCYIIECTBIISIIOTC Ha JOTOBOPHOM oOcHOBe. Ha OCHOBE [OrOBOpOB CTpoSATCA H
B3aUMOOTHOIIICHUSI C JPYTHUMH TPEANPUATHSMH, OPTaHU3ANMSIMH WM TPakIaHAMHU.
[Ipuyem B BbIOOpE MpenMeTa JI0roBOpa, OMPENENEHUH OO0S3aTENbCTB, JTHOOBIX IPYTHX
YCJIOBHIA XO3SHMCTBEHHBIX OTHOIIICHWI OHU COBEPIIIEHHO CBOOOHBI 1 HE OTPAaHIMYMBAIOTCS
HUKAaKUMU TUIaHOBBIMM WJIM JIPYTMMH 33JIaHUSIMU, KakK 3TO mpoucxoqusio B CoBeTCKUi
MIEPHUO/I.

Torma HOroBOp TpakTOBAICS W BOCIPUHUMAJICS TJIaBHBIM 00pa3oM Kak

COIMalmecHue, YCTAHOBJICHHOC B JKCCTKHMX aJIMUHHUCTPATHMBHO-KOMAHAHBLIX IIpEAciiax.



['ocymapcTBeHHBIN IUIAH, WHCTPYKLUMH, THIIOBBIE W IPUMEPHBIE JOrOBOPBI JIEAIH
JIOTOBOpPHBIE OTHOIIEHUS] (DUKIMEH, TaK KaK BCE Y)Ke ObUIO 3apaHee MpeapelleHo,
00YCIIOBJIEHO, OMPE/IENICHO U IOrOBAPHBATHCA MPAKTUUECKHU OBLIIO HE O YeM.

CeromHst ke, KOrja TPOUCXOIUT KOpPEHHas MEpPEeCTpOMKa 3KOHOMUKH,
JIeMOKpaTH3aIns XO3HCTBEHHOM JIEATeNTbHOCTH, CYTh JJOr0BOPa, COJIEPKaHUE IOTOBOPHBIX
OTHOITICHUH paTUKATLHEUIIM 00pa3oM MeHsiercs. JIoroBop W3 TpeAnvcaHus Tpe-
BpalllaeTcsi B BaKHBI HOPMATUBHBIA JOKYMEHT, PETYIMPYIOIIUN MpPaBOOTHOILICHUS
MEX/y PaBHOINPABHBIMU CYyObEKTaMH, OOIaaloNMMHU TOJHOM (DMHAHCOBOM M XO35Ii-
CTBEHHOM CaMOCTOSITENIbHOCTBIO. JIOroBOp CTaHOBUTCS JOKYMEHTOM CBOOOIHOTO BO-
JICU3BSIBIICHUSI CTOPOH, (popMOM caMo00s3aTeNnbeTBa. JJoroBOp CEerofHst - €IMHCTBEHHBIN
MPABOBOM M HKOHOMHMYECKHI JOKYMEHT, PEIJIaMEHTUPYIOIMNA BCE XO3SIMCTBEHHO-
MIPOM3BOACTBEHHBIE OTHOILIEHUS NPEANPUATHN MEXITy COOOW, C KOOINEpaThuBAMU U
rpaKIaHaAMU.

B HOBBIX yCHOBHSIX XO3SCTBOBAaHMSI BKHOE 3HAYEHUE MPUOOPETAET Ka4eCTBO
JOroBopoB. JI0roBop JOJDKEH COIEpXkATh BCE IPEAYCMOTPEHHBIE 3aKOHOM PEKBH3HTHI,
NpenMeT 00s3aTeNIbCTBA, CPOKH BBITIOIHEHUS], MOPSIOK PAcue€TOB M OTBETCTBEHHOCTb.
3akoH TpeOyeT, YToObl BCE YCIOBHUS JOTOBOpAa ObUIM M3JIOKEHBI SICHO U OIPEAEICHHO.
M3meHeHne ycioBHid WM PACTOP’KEHNE IOTOBOPA B OJHOCTOPOHHEM TOPS/IKE JIOITYCKACTCS
JUIIb B CJy4Yasx, MPEeIyCMOTPEHHBIX 3aKOHOM. JlOoroBopbl 00S3aTENBbHO AOJKHBI
3aKIII0YaThCsl B MUCBMEHHOW (hOpMe U TIOMHUCHIBATHCS PYKOBOAUTENIEM MPEIIPUSTHSI.
Ipu Hapy1eHnN 3TOro TPEOOBAHKS JOTOBOP MOKET OBITh IMPU3HAH HEACHCTBUTEIbHBIM.

[TpyHIIMIT 3aKOHHOCTH B XO3SIMCTBEHHBIX OTHOIIEHUSIX TPEOyeT COOJIOJCHUS
JOTOBOPHOM JTUCLMIUIUHBI, T. €. JTOOPOCOBECTHOIO OCYLIECTBIECHHS YCTaHOBJIEHHBIX
JIOrOBOPOM TTPaB U 00SI3aHHOCTEN.

B cucreme mep obecrieueHust coOMOACHUST TOTOBOPHOM AUCHIMIUIUHBI BEAyIIee
MECTO IPHUHAIIECKUT HSKOHOMHYECKOM OTBETCTBEHHOCTH, WMEIOIIEH, BO-TIEPBBIX,
CTUMYJIUPYIOIIYIO Harpysky, a, BO-BTOpPBIX, HE TOJbKO HMHAMBHIYaJbHOE, HO U KOJUIEK-
THUBHOE Bo3xeiicTBue. CyIIeCTBEHHOW OCOOCHHOCTHIO OTBETCTBEHHOCTH B XO3SMCT-

BCHHbIX OTHOHICHUAX SABJIACTCA €€ HCOTBPATUMOCTD.



B ciydae HeucriomHEHMS WM HEHAIJICKAIIErO HCIOJHEHHs 00s3aTenbCcTBa
BUHOBHBII 00sI3aH YIUIATUThL IIPELyCMOTPEHHbIE 3aKOHOM WM JIOTOBOPOM HEYCTOMKY,
mrpad, MeHo, BO3MECTUTh YOBITKM. K BUHOBHBIM MOTYT OBITh HMPUMEHEHBI TaKKe
OIIEPATUBHBIE CAHKLMHU, K KOTOPBIM OTHOCSATCS: IOIOCTaBKa NPOTYKIMH, YCTPaHEHHUE
1e(eKTOB, TOYKOMILJIEKTOBAHUE WM 3aMEHa HEJOOPOKaueCTBEHHONW NPOIYKIMH, IEPEBO
HEHCIPABHOIO IUIATENBIIMKA HA IPEABAPUTEIBHYIO OIUIATy CYETOB, IPEKpAILCHUE
0aHKOBCKOI'O KPEIUTOBAHUSA U T. [I.

IIpomykumst mpeanpusATHs. U UMYIIECTBO PEATIM3YIOTCS, @ YCIYTH OKA3bIBAIOTCSI
OpEeNpUATHEM TI0 CBOEMY YyCMOTpeHHI0. OHO 00S3aHO YYMTBHIBaTh JIMIIb HHTEPECHI
HOTPEOUTEIS U €ro TPEOOBAaHUS K KaueCTBY MPOAYKLIUH, paOOT U YCITYT.

Lens! 1 Tapu@bl, IO KOTOPHIM PEATU3YETCS MPOAYKLHS U IPOU3BOAATCS pabOTHI,
ONPENENAIOTCA  MPEANpPUATHEM JMOO CaMOCTOSTENbHO, JMOO TIPU  IMOCPEACTBE
I0roBopoB. ['ocynapcTBO MOXET BMEIIATBCS B 3TOT BONPOC JIMIIbL B CIy4asx
MOHOITOJIBHOTO TTOJIOYKEHUS IPEATIPHUATHS HA PBIHKE B LEJISIX 3aLATHI TPAXK/IAH.

Hcrounnkom (opmupoBaHusi (PUHAHCOBBIX PECYPCOB MPEANPHUATHS SIBIISIOTCS
NpHObLIb, AaMOPTU3AIIMOHHBIE OTUMCIICHUS], CPEACTBA, MOTYUYEHHBIE OT MPOJAXKH LEHHBIX
Oymar, TaeBble W HHbBIE B3HOCHI YIEHOB TPYJIOBOIO KOJUIEKTHBA MPEANPHUITUH,
OpraHU3aLMN, TPXK/IAH, a TAKKE IPYrHe MOCTYIUICHHS.

[IpennpusiTie MOMKET TONB30BaThCA KPEOUTAMM, KOTOpBIE TIOMy4aeT Ha
KOMMEPUYECKON JJOTOBOPHOW OCHOBE OT OAHKOB M JAPYTHIX MpeAnpusiTiii. MoxeT 1 camo
NPEACTABIISITh KPEAUTHI MO MPOLEHTHI. [Ipeanpustrie MOXKET OCTABIIATh MPOAYKLIHUIO,
BBIMOJIHATh pa0OThl, OKa3bIBaTh YCIYTM B KPEIUT C TOCIEAYIOMIEH BBIMIATON
HOKYTaTENSIMU U TOTPEOUTENSMU MPOLIEHTOB.

[IpennpusiTie HECET MOJHYIO OTBETCTBEHHOCTD 33 COOJTIOJICHUE KPEAUTHBIX
JOTOBOPOB M PACYETHOM AMCUMIUIMHBL. Ecny mpeanpusitne CUCTEMATUYECKH HapyluacT
PacUETHYIO TUCLMILINHY, TOCYAAPCTBO MOXKET OOBSIBUTH €10 OAHKPOTOM.

[Ipenmpustue UMEET IIPaBO CaMOCTOATENBHO OCYILIECTBJISTh
BHEIIHEOKOHOMUYECKYIO JEATENIbHOCTh. BamoTHas BbIpydKa 3a4MCII€TCSl HA  €ro

BJIIOTHBIM OAIaHCOBBIH CUYET U UCTIONB3YETCS] CAMOCTOSITEIIBHO.



[Ipeanpusitue 0053aHO MPOW3BOJUTH OTYUCICHUS B (POHI TOCYIAPCTBEHHOTO
COLMAJIBHOTO CTPaXOBaHUS U MEHCUOHHBINA (POHJI, 00ecneunBaTh Ui BCEX pabOTaOLIMX
Ha NpeInpusITHA Oe30MacHbIe YCIIOBUS TPY/Jd, @ B CIIydae NMPUYMHEHUS UX 3I0POBBIO U
TPYAOCTIOCOOHOCTH yIiepOa HECTH B YCTAHOBJICHHOM TMOPSIKE OTBETCTBEHHOCTD,
MOCTOSTHHO YJTy4llIaTh YCIOBUS TPy/a U ObITa >KEHIUH U TICHCUOHEPOB, TPYIUBIIHUXCS JI0
yXOZla Ha TMEHCUIO Ha MPEINpHITHH, O00eCHeYHBaTh MEIUIMHCKUM OOCTY>KHBAaHHUEM,
KUIbEM, ITyTEBKAMU B O3I0POBUTENBHBIE M MPOPUIAKTUUECKUE YUPESKICHUS, a TaKKe
NPEIOCTABIIATh JPYrHe COMAIbHBIE YCIYTH U JILIOThI, ONPeAeIeHHbIE OOIIMM COOpaHUEM
KOJUIEKTHUBA.

B3aumooTHOIIeHHMs1 TOCynapcTtBa W mnpemnpusitus. llpeanpusitue  npu
OCYILECTBIICHUM XO3SMCTBEHHOM W WHOW JESTEIIbHOCTH BCE PEIICHUS IPUHUMACT
CaMOCTOSITEJTIbHO. BMelarescTBO  rocyiapcrsa B XO3SICTBEHHYIO — JIESITEIIBHOCTD
NpEeINIpUATHS HE JOITYCKAeTCsl, KPOME CIIydaeB, IPEyCMOTPEHHBIX 3aKOHOM.

['ocynapcTBeHHbIE OpraHbl U JIOJKHOCTHBIE JIMIA MOTYT J1aBaTh MPEANIPHUSITUIO
YKa3aHHsl TOJIBKO B COOTBETCTBHU CO CBOEM KOMIIETCHLIMEW, T.€. IO TEM BOIIPOCAM, IO
KOTOPbIM KM DPa3pelIeHO 3aKOHOAATEIbCTBOM 3TO JenaTh. B ciywae, ecimu ro-
CYAAapCTBEHHBI OpraH IpPEBBICUT CBOM IOJHOMOYMS, MPEINPHUITUIO JTAHO IIPABO
00paTUThCS B CyJ WIM XO3SICTBEHHBIN CyJl C 3asBJICHHMEM O MPU3HAHMM TaKOrO aKTa
HEJICICTBUTENILHBIM. Y OBITKM, MPUYMHEHHBIC NPEANPUITUIO B pE3yJbTaTe€ TaKOro
HEMPaBOMEPHOI'O BMEILIATENBCTBA B €ro Jena, IMOouIekar Bo3MmeuleHuto. Cropbsl o
BO3MEILEHUN YOBITKOB PELIAIOTCS HAPOJHBIM JIMOO0 XO3SHCTBEHHBIM CYJIOM.

[Tpennpustust He3aBUCUMO OT (hOpM COOCTBEHHOCTU OOECTICUUBAIOTCSI PaBHBIMU
OpaBOBBIMM M 3KOHOMHUYECKMMHU YCJIOBUSIMM  XO3fMCTBOBaHMs. ['ocyaapcTBo
CHOCOOCTBYET Pa3BUTUIO PBIHKA, pEATM3yeT aHTHUMOHOMNOJIMCTUYECKUE MEpbI, o0ec-
MEYMBACT COLMAIbHBIE TaPAHTHHU BCEM TPYISALIMMCS, Yepe3 IMPABOOXPAHUTENLHBIE U

(brHAHCOBBIE OpraHbl 00ECTIEUNBALT CBOOOTY KOHKYPEHIINH, OTPaKIaeT OTpeduTesei ot
YLIEMJIEHHS UX TIPaB, POSIBICHNS] MOHOIIOJIM3MA.

[pennpusaTyst OCYIIECTBISIOT ONEPATUBHBIA U OyXTalITEpPCKUIA YYeT pe3ysIbTaToB

PaboThI, BEAYT YCTAHOBICHHYIO TOCYAapCTBEHHBIMU OPTraHAMH CTATUCTUKH OTYETHOCTb.



PykoBoguTenp mpeampusATHS caM  ONpeieNisieT COCTaB U 00bhEM  CBEICHUIA,
COCTaBJISIFOIINX KOMMEPYECKYI0 MaiiHy, 1o/ KOTOPOW NMOHUMAKOTCA HE SIBISIOIINAECS
rOCYJapCTBEHHBIM  CEKPETOM  CBEACHMS, CBS3aHHbIE C  IMPOU3BOJCTBOM,
TEXHOJIOTUIECKON MH(OpMaITEH, yrpaBlieHHeM, TIIaHUPOBAaHUEM, (DMHAHCAMH U JIPYTOM
JEATEbHOCTBIO TIPENPUSTHUS, pasIilallieHe KOTOPbIX MOKET HAaHEeCTH YyIIepO Mpeanpu-
SITUIEO.

B nensix npenoTBpalieHusi COKPBITHS MPEANPUATUEM CBEICHUN O 3arpsi3HEHUN
OKPYKAIOIIEH Cpe/ibl U JPYroil HEraTUBHOW JEATENIbHOCTH, CIIOCOOHOM HAHECTH YIIepO
obmectBy, Kabunerom MunnctpoB PecrnyOmviku ompeneneHsl BHIBI JACSTEILHOCTH
NPEANPUATUI, CBEACHHS O KOTOPBIX HE MOTYT COCTAaBJISITh KOMMEPUYECKYIO TalHYy.

3a HapyleHUE JOTOBOPHBIX 00SA3aTENbCTB, KPEIUTHO-PACUETHOW TUCUMUILIHHBI,
TpeOOBaHUM K Ka4yeCTBY NPOMYKIIMH, WHBIX MPABWI OCYILIECTBICHUS XO3SIMCTBEHHOU
NESITEIbHOCTA MPEINPUATHE HECET TMOJHYI0 HWMYIIECTBEHHYIO OTBETCTBEHHOCTb.
[IpeanpusTiie 00s3aHO BO3MECTUTH YIIEPO, MPUUMHEHHBIN HEeCOO0eHEM TpeOOBAHMUM,
KacarolMXcs paliOHAILHOIO KCHOJIb30BAaHUS 3€MIIM U JIPYTUX MPUPOAHBIX PECYPCOB,
OXpaHbl OKpPYKalOIIeH cpeapl OT 3arpsA3HEHUs, HApyHIEHWs MpaBWiI O€30MacHOCTH
MIPOU3BOJICTBA, CAHUTAPHO-TUTUEHUUECKMX HOPM U TpeOOBaHUH IO 3alllUTE 370POBbHS
PabOTHUKOB, HACEICHUS, & TAKXKE YIUIATUTH MITpad), 'yCTAHOBICHHBIN 3aKOHOIATEIILCTBOM.
JlesiTenbHOCTD MIPEAIPUSATHS, HapYIIAOLIETO YCTQHOBJICHHBIN pexXAM
NPUPOIONONIB30BaHNS, MOXKET OBITh MPHUOCTAHOBJICHA JI0 YCTPAHEHHS JOMYIICHHBIX
HApYLLICHUIA.

PeBu3usi  (pMHAHCOBO-XO3SUCTBEHHON  JEATEIIBHOCTH  TPEATPHUATHS  MOXKET
MPOM3BOAUTHCS TI0 MHHUIIUATHBE COOCTBEHHHKA 1 HE Yallle YeM OJIMH pa3 B TO/I.

HanoroBele u Apyrue rocyJapCTBEHHbIE OPraHbl, Ha KOTOpBIE BO3JIOKEHA
MPOBEPKA OTAETBHBIX CTOPOH IS TEILHOCTH MPEIPUSITHS, TAKUE MTPOBEPKH MPOU3BOIAT T10
Mepe HEOOXOAMMOCTH U CTPOTO B Mpeieiax CBoeH KoMmmeTeHIH. Eciii oHu BBIXOST 3a
YCTAHOBJICHHBIC PaMKH, MPEANPUSATHC BIPABE HE BBITOIHATH TPEOOBAHMS STHX OPTaHOB.
Bce Bumbl mpoBepoK M peBU3MM HE JOJDKHBI HAPYIIATh HOPMAJIBHOTO XOAa PadOTHI

MIPEANPUSATHSL.



B3auMooTHOIIEHUST TIPENPUSITHS ¢ OpraHaMu TOCYAApPCTBEHHOIO YIPABJICHUS U
MECTHOTO CaMOYIIPaBJICHUs CTPOSATCS B COOTBETCTBUM C 3aKOHOJATEIbHBIMU aKTaMHU,
YCTaHABJIMBAIOIIMMH X KOMIIETEHIUIO, X 3aKOHOM O TIPEIIPHATHSX.

[peanpusitust 7OOPOBOJILHO y4YacTBYIOT Ha JIOTOBOPHOW OCHOBE B PabOTe IO
AKOHOMHYECKOMY U COLMAIBHOMY Pa3BUTUIO TEPPUTOPHHU, MPOBOAUMON XOKHMMOMH U
XOKHMHUSITOM.

[peanpusitue 06s13aH0 1O perieHnto CoBeTa WK JPYrUX KOMIIETEHTHBIX OPraHOB
CO3/1aBaTh 3a CYET CPEJCTB ATUX OPraHOB CHEIHUaTIbHbIE paboure MecTa IJIsl JIUI C
OIPAaHUYEHHOM TPYI0CIIOCOOHOCTHIO.

He noryckaercst u3bATHE XOKUMHATOM >KAJION U MIPOU3BOACTBEHHOM IIOMIAJICH,

OT/AEIbHBIX 00BEKTOB, IPUHAYICIKAIIX TPEPHUSITHIO.

Xo3s1iicTBeHHbIE 0011IeCTBA M TOBapuiecTBa. Kooneparusbl

B nocnennue roapl B PecrnyOiinke BO3pOXKICHBI OTBEPrHYTHIE B CBOE BpeMs
Takiue (OpPMBI  XO3SIMCTBOBAaHUS, Kak JTOOPOBOJIBHOE OOBEIUHEHHUE HKMYIIECTBA
Pa3IMYHBIX COOCTBEHHHUKOB JIJISl JOCTIDKEHHS KaKOM-TMOO0 XO3SHMCTBEHHOW IIEIH ITyTeM
CO3/IaHUS HOBBIX, CAMOCTOSITEIIBHBIX OPraHU3aI|iA - TOBAPUITIECTB U OOIIIECTB.

Xozaiicmeennoe moeapuuiecmeo - 310 CaMOCTOSTENIbHOE FOPUANYECKOE JIULIO,
OCHOBAHHOE Ha COTJIAIIICHUY YYaCTHUKOB, OOBEAMHAIOIIEE ONPE/ICIICHHBIC MU CPEJICTBA
Y YCWJISL JUTSL TOCTHKEHUS] KOMMEPYECKOM LIEITH.

XapakTepHbIE YEPTHI XO3IUCTBEHHOI'O TOBAPUIIIECTBA:

- KOJIMYECTBO €r0 YYaCTHUKOB HE MOKET ObITh MEHEE JIBYX;

- OCHOBaHMEM JJI1 BO3HUKHOBEHMSI TOBapHUILIECTBA SIBJSIETCS JOTOBOP €ro
YYaCTHHUKOB;

- TOBApUILICCTBO 00s13aTeIILHO SBIIICTCSA IOPpUIANYCCKUM JIMLIOM;



- OHO OONagaeT MpaBOM COOCTBEHHOCTM HAa WMYIIECTBO, MEPENAHHOE €My
YUpPENUTEISIMA WM TOJYYeHHOE B pe3yJbTaTe COOCTBEHHOM XO3sIICTBEHHOM
JESTEIIHOCTH;

- LIEBIO CO3JAHUSI TOBAPUIIECTBA SIBJISETCS KOMMEPUYECKAs NESTEIbHOCTD, T. €.
HOJTy4eHHe MPUObLIH;

- K&Kl WIECH TOBApUIIECTBA JIMYHO YYACTBYET B JICSTEIBHOCTU JAHHOW
OpraHu3alli{, U OTHOUIEHUS] MEXIYy €r0 yYaCTHUKAMU HOCST JINYHO- IOBEPUTEIbHBIN
XapaKTep.

Xo3aiicmeenHoe 00uecmeo - 3TO TAKKE CAMOCTOSITENIBHOE HOPHINYECKOE
JUIO - COOCTBEHHHMK IOJyYEHHOTO MM HMYIIECTBA, MPECIEAYIOIIee KOMMEPUYECKUE
uemi. Ho B omymume OT TOBapuIlieCTBA OHO UMEET OOJIBILIOE YKCIIO YYACTHUKOB, B CHITY
Yero JMUYHOE YYacTHE KaKAOr0 M3 HHUX B JIESITEIbHOCTH OOIECTBA CTAHOBUTCS He-
BO3MOYKHBIM U JIMYHO-IOBEPUTEIIBHBIE OTHOLICHUS MEYKTY HUIMHU HE BO3HUKAIOT.

Y4YacTHUKM XO3SIMCTBEHHOTO OOINECTBA BCTYMAIOT B COIVIAIICHUS HE JIPYT C
JIPYyroM, a C €ro YYpeIWTEIsIMU, U OCHOBAaHHEM JUI BO3HUKHOBEHUS XO3SHCTBEHHOIO
00I1IECTBA SIBJISIETCS HE JIOTOBOP BCEX €TI0 YYACTHUKOB, a COTIIAILICHUE YUPEUTENICH.

Pa3muarorcsi oJIHOE TOBAPUIIIECTBO, KOMAHIUTHOE TOBAPHUILIECTBO, OOILECTBO C
OTPaHUYEHHOM WM JIOTIOJTHUTEIBHON OTBETCTBEHHOCTHIO, aKITMOHEPHOE OOIIIECTBRO.

Ilonnoe mosapuniecmeo XxapakTepuzyercsi TEM, YTO YHCIIO €r0 YYACTHUKOB (Kak
NpaBUiI0 (PU3UYECKUX JIMI[) HE3HAYUTEIbHO, BCE OHM COBMECTHO 3aHUMAIOTCS
XO3SIMCTBEHHOW ~ JESTEIbHOCTBIO W HECYT COJMIAPHYI0 OTBETCTBEHHOCTh  IIO
00s13aTeNbCTBaM TOBAPUIIIECTBA BCEM CBOMM MMYIIIECTBOM, YTO HE MO3BOJISIET UM Y4acTBO-
BaTh B JIPYTHX OOILIECTBAX.

Kommanoumnwvim mosapuuiecmeom sBiSETCS TOBAPUILIECTBO, B KOTOPOM: HapsiLy
C OJHUM WJIA HECKOJbKHUMH YYACTHHKAMH, 3aHUMAIOIIMMUCS OT MMEHU TOBapHUIIECTBA
MIPEANPUHIMATEIBCKON  IEATEIFHOCTBI0O W OTBEYAIOIIMMHU TIO0  00s3aTeNIbCTBAM
TOBApPUINIECTBA COJUIAPHO BCEM CBOMM HMMYIIECTBOM, UMEETCS OJIMH WJIA HECKOJIBKO
YYaCTHUKOB (KOMaHAATHCTOB, BKJIQAYMKOB), KOTOPHIE HECYT OTBETCTBEHHOCTH IIO

00s13aTeIbCTBAM TOBAPUILCCTB B IIPC/ICIaX CYMM BHCCCHHBLIX MMHU BKIIA/I0B.



Obdwecmeo ¢ 02panuyeHHoll OmMeEencmeeHHOCMbI0 XapaKTePU3yeTCsl TEM, UTO
€ro ycTaBHOM (hOHJ pa3efieH Ha JOJIM, COOTBETCTBYIOIIME BKJIAaaM €ro Y4aCTHHUKOB,
KOTOpPBIE HECYT OTBETCTBEHHOCTh TOJILKO B TIpeleiax CTOMMOCTH HMYIIECTBa,
TIEPEIAHHOTO OOIIECTBY.

Paznenenue ycraBHOro ¢oHaa Ha JOIM HE 03HAYAET, YTO YYACTHUKHU OOIIECTBA C
OTPaHUYEHHON OTBETCTBEHHOCTHIO SIBISIFOTCS JIOJIEBBIMU COOCTBEHHHMKAMHU HMYIIECTBA.
Taxast 107151 TIpeacTaBiIsgeT coOOM MPaBO HA Mal. YYaCTHUKHM OOIIECTBA C OTPaHHMUYCHHOM
OTBETCTBEHHOCTBIO Ha CBOIO JIOJIO TOJY4YaroT MaeBOE CBUJACTEILCTBO, KOTOPOE JacT
MIPaBO Ha MOJYYCHHE YaCTU JOXO/a, a TAKXKE IMPaBO ToJIoca M YYacTHsl B YIPaBICHUU
JieJIaMH OOILIIECTBA.

VYyacTHUKY 00IIeCTBA C OrpaHUUEHHON OTBETCTBEHHOCTHIO UMEIOT BO3MOYKHOCTh
OTHOBPEMEHHO YYacTBOBaTb B HECKOJBKHX TOBAapHINECTBAX C OrPaHUYCHHON
OTBETCTBEHHOCTHIO. UTOOBI OOIIIECTBO ¢ OTpPaHUYEHHON OTBETCTBEHHOCTHIO HE MOIJIO
MIPEBPATUTLCSI B AKIIMOHEPHOE OOIIECTBO, €My 3aIlPEIlEHO BBIMYCKaTh aKI[MH, HO OHO
BIIPABE BBITYCKATh OOJIUTaIliH.

Jlnst peructpanuu OOIIECTB C OTPaHUYEHHON OTBETCTBEHHOCTHIO HMEIOTCS
HEKOTOpble 0COOEHHOCTU. J[1s1 TOro 4roObl OHO OBLIO 3aPErUCTPUPOBAHO, B XOKUMHUST
NPEACTABISIFOTCS  3asBJICHUE O PETUCTPAlMd OOINECTBA, YCTaB M YYPSAUTCIIHHBINA
JIOKYMEHT, KOTOPBIN 00s3aTEeNIbHO JIOJDKEH COACP)KaTh CBEACHUS O pa3Mepax JIoJeh Kaxk-
JIOTO 13 YUYACTHUKOB, TIOPSIIKE, CPOKAX BHECEHUSI UMM BKJIA/IOB.

B oO1iecTBe ¢ JIOMOMHUTENBHON OTBETCTBEHHOCTHIO HA €r0 YYaCTHHUKOB I10-
MHMO BHECEHMsI COOTBETCTBYIOILIETO BKJIaJa BO3JIAracTCsl BBIMOJHEHHE U HEKOTOPBIX
JIONTOJTHUTEIBHEIX  00SI3aHHOCTCH: BHECEHHE JIONOJHUTEIBHBIX B3HOCOB, OKa3aHUE
OOIIEeCTBY JIMUHBIX YCIIYT, TPEAICTaBJICHUE OMpEACICHHOW KOMMEpPUEeCKOor nHpopMaImu,
BO3/ICp’KaHNE OT KOHKYPEHIMHM C JPYIMMH YYaCTHHUKaMHU OOIIECTBA, JOMOJHUTEILHAS
OTBETCTBEHHOCTH MO 00s3aTeIhCTBAM OOIIECTBA MPU HEAOCTATKE OOIIETO MMYITECTBA
(HO 3TO AOJKHO OBITH 3apaHee OrOBOPEHO YUpeIUTEIbHBIMU JOKyMeHTamMK). B nocnemHem
ClTy4ae y4aCTHUKH OOIIECTBA OTBEYAIOT HE TOJHKO BKJIafaMH B YCTaBHOW (hOHJ, HO H
JIPYTHM TIPUHAJICKAIUM UM HMMYIIECTBOM, XOTS HE BCEM, a TOJBKO B pa3Mepe,

KpaTHOM BHCCCHHBIM MM BKJIa1aM.



AKyuonepnoe 0ouwecmeo XapaxkTepu3yercs TEeM, YTO €ro yCTaBHOW (DOoH.
paziesieH Ha ONpeIeNIeHHOE YKCIO aKIMi U cPOPMHUPOBAH 3a CUET UX IMPOJIAKHU, MPHUEM
AKI[MOHEPhl OTBEYAIOT IO JOJTaM 3TOro OOIIECTBAa JHIIb B IMPENEaX CTOMMOCTH
MIPUHAVICKAIINX UM aKLIUM.

Ilox koomepaTMBOM 3aKOHOMATENLCTBO MPHU3HACT JOOPOBOJIBHOE OOBEITUHEHHE
FPAKJAH HA OCHOBE WICHCTBA [UJII COBMECTHOW XO3SMCTBEHHOM WJIM WHOU
JeSITeIbHOCTH Ha 0a3e MpuHasiexkalieil uM coOCTBEHHOCTH. B To ke BpeMs 3aKoH J10-
IIYCKAeT BO3MOYKHOCTb U KOJUIEKTUBHOTO YWIEHCTBA B KOOIEPATUBAX APYIHX KOOIIEPATUBOB,
TOCY/IapCTBEHHBIX M OOIIECTBEHHBIX MPEANPHUATHIA 1 OpraHr3aIii.

Takum 00pa3zoM, OTIMYUTENHHON YepPTOM KOONEpPaTUBOB SIBJSIETCS TO, YTO, BO-
MEPBbIX, - 3TO OOBEAUHEHUE CYOBEKTOB TIpa)kJAAHCKOTO TMpaBa, a, BO-BTOPHIX,
00BbEMHEHNE, CTPOSIIEECS Ha Havalax YICHCTBA YYaCTHUKOB. B-TpeTbHx, XapakTepHOI
UX YEepTOU SIBJISICTCS UMYILECTBEHHAsi 000COOJIEHHOCTh KOOoIepaThBa TOJIbKO Ha MpaBe
COOCTBEHHOCTH Ha 00benuHsIeMoe uMyllecTBo. KooreparuB He HECET OTBETCTBEHHOCTH
10 00513aTEIbCTBAM CBOMX WICHOB, a WICHBI KOOIIEPATUBA HE HECYT OTBETCTBEHHOCTH TI0

€ro JIOJITAM.

O0benHeHUs] OPUAHYECKHUX JIMIT

3aKOHOM  IOPUIMYECKMM JIMLIAM TPEIOCTaBIISIETCSl TMPaBO  CO3/aBaTh HA
JOOpPOBOJIBHBIX ~Hayadax OOBEAUHEHUs topuauueckux Jmil. (Co3[aloTcsi OHH IO
TEPPUTOPUATBHOMY, OTPACACBOMY WJIM WHOMY MPUHIMUITY B LEJISIX KOOPAWHAIUU
NEeSATEIbHOCTH, OOECHEUYeHUsI 3alllUThl MpaB, MPEJCTABICHUS OOIMX HWHTEPECOB B
TOCY/JIapCTBEHHBIX M HWHBIX OpraHax, a TaKXke B MEKIYHAPOIHBIX OpraHU3alusX.
X03sTMCTBEHHBIC 00BETMHEHHS CO3/IA0TCS B (hopME KOHCOPITMYMa, aCCOIMAIIHiA, KOHIIEpHA.

Koncopuyuym - 5170 BpeMEHHOE COTJIAllIEHUE FOPUIUIECKUX JIUI 00 00beIMHEHUH
pPECYpCOB, OOBIYHO C IIENBI0 CO3MaHWsA WM (UHAHCHPOBAHHS €IWHOTO KPYITHOTO
XO3UCTBEHHOTO 00bekTa. Kak TobKO 11enb Oy/IeT TOCTUTHYTa, KOHCOPLIMYM MpeKpaliact

JICHCTBHE.



Koncopiinym He SIBIISieTCsl FOpUANYECKUM JIMLIOM, HO YIIPABIISETCS 10 B3aUMHOMY
COIJIACUIO BCEX YYACTHUKOB, TIOTUMHSIOIIMXCS OOLIEMY COINIACOBAHHOMY PYKOBOJICTBY, HO
B YaCTHU JIOCTHKEHUsI COBMECTHOM 1eH. KayKaplil ydaCTHUK KOHCOPLIMYMa B COOTBETCTBUH
C JIOTOBOPOM BHOCHUT CBOIO JIOJIIO Ha OOIIIME HY>KIbI U HECET OTBETCTBEHHOCTH 110 OOIIHM
00s13aTeNIbCTBaM B IIPEiesiax CBOEH J0JIH, a IPU HEJOCTATKe OOLIEro MMYILIECTBA - U APYTUM
VIMYILIECTBOM.

Accoyuayusa - T0OOPOBOIBHOE OOBEIMHEHNE FOPUIMUECKUX JIUL TI0 OTPACIEBOMY,
TEPPUTOPUATIBHOMY WM IPYTOMY IPU3HAKY, KOTOPOE B OTJIMYME OT KOHCOPLIMYMa HOCUT
TIOCTOSIHHBIN, @ HE BPEMEHHBIN XapakTep, U MOXKET ObITh IOPUIMIECCKUM JIUIIOM.

Konuepn sBnsiercs 100pOBOJIBHBIM OOBEAMHEHHEM, KaK IPaBWIO, IO IPOU3-
BOJCTBEHHOMY IIPU3HAKYy M BCEraa C IMpaBaMu IOpUAXYECKOro juma. OpraHuzanuw,
BOIIE/IIVE B KOHLEPH, COCTABIISIIOT €AMHBIN XO3SMCTBEHHBIA MEXAHW3M, HO BHYTPEHHHE
B3aMMOOTHOLIEHUS CTPOSAT HA OCHOBE B3aUMHBIX JOI'OBOPOB, COXPAHSA SKOHOMUYECKYIO U

IOPHIMYECKYIO CAMOCTOSTENTEHOCTb.

I'JIABA Ill. OBBEKTbBI I'PAXKJIAHCKUX I1PAB

§ 1. Beru xak 00bEKTHI TpaXKJaHCKUX MPABOOTHOIICHUM.

K oObekTaM rpakgaHCKUX MpaB OTHOCSITCSI BEILM, BKJIIOYAsl JEHBIU U LIEHHBIC
Oymaru, MHO€ MMYILIECTBO, B TOM YHMCIIE€ U MUMYLIECTBEHHBIE MPaBa, PadOThl U YCIIYTH,
UH(pOpMaLHsl, pe3yJIbTaThl UHTEIUIEKTYalTbHOM AESTEIbHOCTU U HeMaTepralibHble O1ara.

Bemmt - 310 MarepuanbHble OOBEKTHI, MO TOBOAY KOTOPBIX BO3HHUKAIOT
rpaKIAHCKUE TPABOOTHOIICHHUS. Bely SBIstoTcss 00BEKTaMH BEIIHBIX U MPEAMETOM 00sI-
3aTEJIbCTBEHHBIX ITPABOOTHOLICHHUH.

Baxweiimas xapakrepuctuka Beled - ux o0oporocnocoOHocTh. [lo crenenu
CBOOO/IbI y4acTusi B TPa’KAAHCKOM 00OpOTE BEILM JCIATCS HA 6euiu, uzvamole Uz 000-

poma, eéeuiu, 060p0mocn0c06uocmb Komopblx opanutideéna, u eeuiu, Kkomopoie oﬂpa—



waromca c60000H0. B yCIOBUSX PBHIHOYHON SKOHOMHKH TIOJABIISIONIEE OOJBITMHCTBO
00BEKTOB OOparaeTcst 6e3 Kakux-moo orpanuueHuid. OHAKO B OMPEACTICHHBIX CITyJasx
YCTaHOBJICHWE OTPaHWYCHUH HEOOXOIMMO B HHTEpecax OOIeCTBEHHOW OE30MacHOCTH,
3JT0POBbSI HACEJICHUS U 110 APYTMM OCHOBaHUSIM. /[l MOJTHOTO M3BATHSI BEIU U3 000pOTa
HEOOXOMMO MpsIMOE yKazaHHe 3akoHa. [I0MHOCTBIO M3BATO M3 000pOTa, HANpHUMED,
CTpaTernieckoe BOOpYKEHHE. Buabl Belei, KOTOpble OTrpaHWuYeHbl B OOpalieHUH |
MOTYT TPUHAIJICKATh JIMIIbL ONPEACTICHHBIM y4acTHHUKaM 000poTa, 00 HaXOXKICHHE
KOTOPhIX B 00OpPOTE€ JOIMYyCKaeTcs TOJbKO IO CHEIUATbHOMY Pa3pelIeHHUIO,
OIPEJIEIISIFOTCS B TIOPSIIIKE, YCTAHOBJICHHOM 3aKOHOM. TaK, OTHECTPEIBHOE OPYKUE MOXKET
NPUHAUIEKATH TOJIBKO OMPE/ICICHHBIM KaTerOpUsM JIUIl U MPU HAJIMYUM CIHIEIMATBHOTO
pazpeiierust. [IpaBoBoe MoioyKeHHE 3eMJIH MO3BOJISIET B HACTOSIIIIEE BPEMsI OTHOCUTH €€ K
KaTeropuu 00bEKTOB, 000POTOCIIOCOOHOCTh KOTOPBIX BCE €I1IE OTPaHUYEHA.

Knaccudukarms Bemieil B rpakJaHCKOM TMpaBe MPOU3BOJUTCS IO Pa3IAYHBIM
OCHOBaHMSIM U UIMEET BAYKHOE TEOPETUIECKOE U MPAKTUIECKOE 3HAUCHHE.

Benm gensites Ha Osuorcumvie U Heosudxcumbvie. Ilpu OTHeCEHMM BeIEH K
KaTeropyuu HEJIBUKUMBIX HUCIIONB3YETCs IBa KPUTEPUS: MaTepUaIbHbIN - CTENCHb CBS3U
ATUX BENIEW C 3eMJICH U IOPUINYECKUN - OTHECEHHE 3aKOHOM TEX WM MHBIX BEILEH K
paspsity HeNBWXKUMBIX. Hammune 1r000ro M3 3TUX KPUTEPUEB SIBISIETCS JOCTATOUHBIM.
MarepranbHblil KpUTEPUN HCIIONB3YETCS JJI1 OTHECEHUSI K HEABMKMMOCTH JBYX BHJIOB
Bemieil. [lepBble mpeACTaBISIOT COOOM 3eMeNbHBIC Y4YacTKH, YYacTKU Heap, 000-
coOJIeHHBIE BOJIHBIE OOBEKTHI, T.€. TO, YTO OTIEIIEHO OT 3eMJIM (PU3NYECKU ObITh HE
MOKeT. BTOpol BHJ OOBEKTOB - ATO BEIIM, KOTOPbIE MOTYT ObITh OTJCNICHBI OT 3eMJIU
¢du3MUYecKr, HO 3TO MPHUBEAET K HECOpa3MEpPHOMY YIEpOy HCIOIb30BaHMS MX IO Ha-
3HAYEHUI0. JTO Jieca, MHOTOJIETHUE HACAXKICHUS, 3/IaHUs, COOPY>KEHHUs. 3aKOHOAATENb
OTHOCHUT K HEABWKHMOCTH TaloKe TMPEINPHUITUS KaK WUMYIIIECTBEHHbIE KOMILIEKCHI, HC-
MOJIb3YEMBIE Ui MPEANPUHUMATEIBCKON JesATeNIbHOCTU. B 3TOM citydae moj mpen-
NPUATHEM TIOHUMAETCS HE IOPUAWYECKOE JIMIIO, @ COBOKYITHOCTh HMMYILECTBA U HUMY-
IIIECTBEHHBIX TIPaB: 3eMEJIbHBIC YYaCTKH, 3/IaHus, 000PYIOBaHHUE, TIPOAYKIIMS, JCHEKHBIC
Cpe/CTBa, TpaBa TPeOOBaHMS, JOJTH, MPaBa HA MPOMBIIIICHHYI0 COOCTBEHHOCTh W T.]I.

IOpyayueckuii KputTepuid MCIIONB3YETCS JUII OTHECEHUS K KaTeropyMy HEIBMKAMOCTH



BEIIEH, KOTOphIe HE MMEIOT TECHOM CBSI3U C 3eMJIel M MOTYT OBITh OTJIENICHBI OT Hee 0e3
BCSIKOTO yiiepOa Uil UCMOJIb30BAaHUSI MX IO HA3HAYEHHUIO, HO MX POJIb B TPAXKIAHCKOM
000pOTEe CTOJIb BaKHA, YTO 3aKOHOJATEIb CUENI HEOOXOAMMBIM PACHPOCTPAHUTh HA HHUX
MIPaBOBOM PEXHUM HEJIBM)KMUMOTO MMYIIECTBA. JTO BO3AYIIHBIE U MOPCKUE CyAa, CyJa
BHYTPEHHETO TUIaBaHMsI.

[IpaBoBOM peXUM HEIBIYKUMOTO MMYILECTBA OTIMYAETCS OT MPABOBOIO PEKAMA
JpYruX BelIed TeM, YTO HX OOpallleHHe CBS3aHO C BBITOJHEHUEM ONPEIEICHHBIX
(dbopMaTbHOCTEHN, B YACTHOCTH, COBEPILICHUE CNIEJIOK C HUMHU U O(OpMIICHHE TpaBa Ha HUX
TpeOyeT BCera rocyIapCTBEHHOM perucTpauyu. B ciydasx, mpeayCMOTPEHHBIX 3aKOHOM,
IIOMUMO TOCYJApPCTBEHHOM pPErHCTpallii, 3aKOHOM MOXKET OBbIThb YCTaHOBJIEHA U
HEOOXOAUMOCTb CIIEUATBHON PETUCTPAIMY WX YU€Ta OTAEIbHBIX BUJIOB HEABMKHUMOCTH.

Bce octanmbHble 00BEKTHI, HE MOANAAAIONIME TIOJ] MPU3HAKK MaTEPUAILHOTO
KPUTEPHSI U HE OTHECEHHBIE 3aKOHOM K KaTErOpPUU HEJBMYKUMBIX, SBJISIFOTCS ABHKAMBIM
umyiectBoM. CoBeplIeHHE CIIENOK C HUMH He TpeOyeT YKa3aHHBIX BbIIIe (Hop-
MaJIbHOCTEH, XOTS B OTIEJBHBIX CITydasX 3aKOHOM MOXKET ObIThb MPEITyCMOTpPEHA peru-
CTpaLyis IPaB Ha ABKUMOE UMYILIECTBO U PETUCTPALMSA CAETIOK C HUM.

BaxxHoe 3HaueHue Ui TPaXIAHCKOrO 000pOTa MMEET [eJICHME Bellel Ha
UHOUBUOYATLHO-ONPEOe/ICHHbIE V1 onpeodensemble pooosblmu npusHakamu. PoioBbie Be-
M XapaKTepU3YIOTCs MPU3HAKaMHU, OOLMMHU Uil BCEX BEIIEH JaHHOIO poJia: BECOM,
yuCcIIOM M Mepou. Hampumep, aBa makera MOJIOKA, OJWMH KBAJpPaTHBIM METP KapTOHA.
NunuBuayanbHO-oNpeieNieHHas: BEIllb XapaKTepU3yeTcsl HHINBU Y IbHbIMU MPU3HAKAMM,
MO3BOJISTIONMMHU OTJIMYUTh €€ OT APYrux Beule. Hampumep, aBTOMOOWIL ONpeieIeHHOM
MapKkd C KOHKpPETHbIM HomepoM. [IpaBoBoe 3HaueHue TakoW KiaccuuKaImu
3aKJII0YAETCS B TOM, YTO CYILECTBYET PsiI JOTOBOPOB, MPEAMETOM KOTOPBIX MOTYT OBITh
JIUIIIb WHAUBUIYAILHO-OIIPE/ICNICHHbIE Belly (ToApsi, OBITOBOM moapsia, apeHaa). Kpome
TOTO, TIOCJIEJICTBHSI THOETIM MHIUBUTyaJIbHO-OTIPEICTICHHON 1 POJIOBOM BEIIN Pa3IMIHbBI
g goJpkHUKA. [lpu THOenmM WHAMBUIYaIbHO-OTPEACTCHHON BEIIM HCIOJIHEHUE
00s13aTeNILCTBA B HATYpPE CTAHOBUTCS HEBO3MOXHBIM. [ MOENb Belm, OmpenenseMoin
POZOBBIMU TIPU3HAKAMH, B PsiZie CIy4acB HE OCBOOOXKIACT MOJDKHUKA OT MCTIOJHEHUS B

HaTypeC, MOTOMY 4YTO «pPOJ HEC FI/I6H€T>>, N XOTA AaHHAsg poAdOoBas BCIIb YTpaucHA, Ha



PBIHKE CYILECTBYIOT APYTMe BEIM JAHHOTO POJia, KOTOPhIE MOTYT ObITh HMPHOOpPETEHBI
JIOJDKHUKOM JUJIS1 UCTIOJIHEHHS 00s13aTeNbCTBRA.

BecbMa CyIlIeCTBEHHO OTHECEHHE BEIEH K KATErOpUU HOmMpetiAeMblX WU
Henompeonaempix. 1loTpeOnsemMble BeUM B pe3yibTaTe OJHOKPATHOIO HCIIOJIb30BAHUS
MOJHOCTBIO TEPSIOT CBOK HATypalbHYI0 (opMy (IIPOMYKTHI IMUTAHUS, TOILUIMBO).
HemnotpeGiisiemble Bel MOTYT UCIIOJB30BAaThCS B T€UEHHE JTUTEIBHOTO BpeMeHH Oe3
CYILIECTBEHHOT'O BUIOM3MEHEHHMs, UX M3HOC MPOMCXOIUT ropa3o MeieHHee. Hanmpumep,
aBTOMOOWJIb TIOJIBEPraeTcss M3HOCY B MPOIECCE AKCIUTyaTalldH, OJHAKO 3TOT MPOIECC
MPOUCXOJUT MOCTENEHHO. [IpeMeToM HEKOTOPBIX JOrOBOPOB, HAIIPUMED, apEH/IbI, MOTYT
OBITh TOJILKO HEMOTPEOJIIEMbIE BEIY, TTOCKOJIBKY 10 YCIOBHUSIM JIOTOBOpa COOCTBEHHUKY
JI0JDKHA OBITh BO3BpAILICHA Ta YK€ caMast BELb.

CymiecTBYIOT Takke BEIIM Odeiumble N Hedeaumsvle. Bellb, pa3nen KOTopou B
HAType HEBO3MOXKEH 0€3 W3MEHEHHMs €€ XO3SMCTBEHHOrO Ha3HA4YeHMs, SBISCTCS
HenenmMon. Hao0opoT, eciu Takoil pasienl BO3MOXKEH, OHA MPU3HAETCs AenuMon. Jlenenre
BEUICH Ha JETUMBbIE M HENETUMbIE MMEET BA)KHOE NPABOBOE 3HAYEHHE IMOTOMY, UTO
TOJIBKO JETIMMbIE BEM MOTYT OBITh pa3lesieHbl B HaType. Tak, KBapTUpa MOXKET ObITh
MpPU3HAHA JEJIMMbIM OOBEKTOM, M CJIEJOBATEIbHO, MOXET ObITh MPOW3BENEH €€ HaTy-
PaTbHBIN pa3zieN ¢ 3aKpervieHeM 3a COOCTBEHHHKOM KOHKPETHBIX KHJIBIX MTOMEIICHUM,
TOJIBKO €CJIM BO3MOKHO TaKO€ €€ nepeoOopyA0BaHKe, YTO KXl U3 COCOOCTBEHHUKOB
TIOTYYUT 000COOJICHHBIC HE TOJIBKO YKHIJIbIS, HO 1 ITOJICOOHBIC ITOMEITICHHS.

Cnooicnvie 6ewqu, COCTOAINME W3 PA3HOPOJIHBIX NPEAMETOB, COCTABIISIOLIMX
€IMHOE LIEJIoe, NPEAINoJaratoliie UCIOMb30BaHUE HX M0 O0IIeMy Ha3HAYEeHHIO,
paccMaTpUBarOTCs KaK OJIHA BEIllb. DTO MPUBOJUT K TOMY, YTO, KaK MPaBUIIO, 3TU BEIIU
UMEIOT B TPAXKIAHCKOM O0OpOTE OJIHY U Ty k€ CyIpOy, U CIENKH, 3aKIIOUEHHbIE I10
MOBOJTY CJIOKHOW BEILM MPU OTCYTCTBUH CIELIMAIBHBIX OIOBOPOK, PacIpOCTPAHSAIOTCA Ha
BCce ee dacTh. Hampumep, Kymis-ipofaka MeOeTbHOrO TapHUTYpa MpEeroiaraet
NPOJIaXKy BCEX COCTABISIIONIMX €ro MPEeIMETOB, €CIM JOrOBOPOM HE IMPEILyCMOTPEHO
VHOE.

B HEKOTOpBIX Ccioydasx OJHA 6elfpb - NPUHAONEHCHOCHMD TIPETHAZHAYAECTCS

UCKITFOUMTENBHO U151 OOCITYKUBaHUS JIPYrOi - 21a6Houl eewyu. 1IprHAIIEKHOCTD CleTyeT



cyap0e TTIaBHOM BEIIM TPW COBEPICHWH C HEW CAEJIOK, €CIM JIOTOBOPOM HE MPEIy-
CMOTpeHO MHoe. Tak, cjaya B HaeM MbLIecoca MPEANoaracT Takke W clady B HaeM
HacaJIoK K HEMY.

Beipenstorcst Takke miaodel i 00x00bl, TIPUHOCHMBIE Bellpto. [Lmomer - 310
pPE3YJIbTaThl OPraHUYECKOrO pa3BUTHS Beld (pacTeHui, >KUBOTHBIX). Jloxomel - 3TO
MIPUPAILICHUS, TTOJIyYCHHBIE B PE3yJbTaTe yUacTHs BEIlM B FpakaaHCKoM obopote. Bee
MIOCTYIUICHUS, TIOJy4YEHHBIE B PE3yJIbTaTe MCIIONB30BAHUS BEIH, BKIIFOUAIOIIME TUIOJIbI,
JOXOJIbI ¥ TIPOIYKITHIO, TIPUHAJJICKAT, €CIIM MHOE HE IMPETYCMOTPEHO 3aKOHOM WIIU
JIOTOBOPOM, JIUILY, UCHIOJIB3YIOIIEMY BEIllb HA 3aKOHHOM OCHOBaHHHU.

Kpome monsTHS Belei B TpakTaHCKOM TIpaBe BBIICISCTCS €Ie U TOHSTHE
umyuwiecmea. 1loHsTiC UMYIIIECTBA IIMPE, YEM TOHSATHE BEIIA M BKIIOYACT HE TOJBKO
BEIIM B Y3KOM 3HAUYEHUM OTOr0 CJOBAa, HO TaKkKe JCHBIU, IIEHHbIE Oymaru u
UMYIIICCTBCHHBIE TIpaBa, IPHHAUICKAIIME TOMY WIM HHOMY CYOBEKTy (akTuB). B
HEKOTOPBIX CIy4asX B MOHSATHE MUMYIIECTBA BKJIIOUAIOTCS U JOITU CYOBEKTa, T.€. MOJ
MMYIIIECTBOM TIOHUMAETCS aKTUB TLIFOC TTACCUB.

OnpenenenHolt cnenudukon 001a1aeT U TakoM 00BEKT MPaKIaHCKOTO MpaBa, Kak
neHbru. C OTHOM CTOPOHBI, OHU TMPEJCTABIISIIOT COOOM BEIIH, OMPEICIICHHBIE POJIOBBIMU
NpY3HAKaMH, OJHAKO MX 0co00e 3HaueHWe B 000pOTe Oompeaensercs TeM, YTO OHH
BBITOJTHSIOT (DYHKIIMIO BCEOOIIET0 SKBUBAJICHTA U MOTYT OBITh MCIOJIH30BAHbI B KAUECTBE
YHUBEPCAJTBLHOTO CPEJCTBA OIUIAThI. 3aKOHHBIM CpEACTBOM IuiaTeka B PecrryOrmke
VY30ekucTan sSBISIETCS CyM. DTO O3HAYaeT, YTO Ha TEPPUTOPHM Y30EKHUCTaHA MPUHSITHE
cyMa o00s3aTelIbHO JUIsi BCEX YYaCTHUKOB TPaXKIAHCKOro obOoporta. Vcrmonb3oBaHue
WHOCTPAHHOM BAJIIOTHI ISl MPOM3BOJCTBA PACUETOB BO3MOXKHO TOJIBKO B CITy4asX,

npeayCMOTPCHHBIX 3aKOHOAATCIILCTBOM O BAJIFOTHOM PETYJIMPOBAHUM.

§ 2. llennnblie Oymaru

[{ennpie Oymaru mproOpeTaroT 0co0oe 3HaYCHHE B TIEPHO]T TIEPEX0/Ia K PHIHOYHON
dKOHOMHKE. OHHM UCIIONB3YIOTCS JUIT  KPEAWTOBAHWSI W IDIATE)Ka, MOOWIIM3AIN
CBOOOJHBIX JICHEKHBIX CpEACTB, YYaCTHUs IIMPOKUX CIIOEB TPAKITAH B TPEATPU-

HUMATEJTLCKOM JiesITeIbHOCTH. L[eHHOoi Oymaro sIBIsieTCsl IOKYMEHT, YIIOCTOBEPSIFOIIINIA C



COOJTFOZICHNEM YCTaHOBJIEHHOW (DOPMBI U O0SI3aTENIHHBIX PEKBU3UTOB WMMYIIIECTBEHHBIC
npaBa, OCYILECTBICHUWE U TMepefadya KOTOPbIX BO3MOXHBI TOJBKO TIPU  €ro
npenbsBicHU. J[aHHOE OmpeNeleHre OTpakaeT OCHOBHBIC MPU3HAKH, IMPHUCYIIHEC
IICHHOM Oymare.

HanbGonee cyiecTBeHHOM 4epTOM IEHHBIX Oymar, OTIMYAIOIMIMX KX OT JPYrHX
JOKYMEHTOB, SIBIISICTCSI IMECHAA C8A3b UEHHOU OyMazu U 60NI0WEHHOZ0 8 Hell npaea.
I[IpaBo, o BeipaskeHnto M.M. ArapkoBa, «oBeIIecTBIsIeTcsl B Oymare. bymara sipiisieTcst Kak
6bI HOCHTENIEM paBay . B rpakaHCKOM 060pOTe 9Ta CBSI3b BBIPAKACTCS B TOM, UTO IIPABO
n Oymara OOBIMHO WMEIOT OJWHAKOBYIO CyIp0y. 3a WCKIIOUECHHEM CIICIHAIBHO
OrOBOPEHHBIX CITy4aeB MPABO HE MOXKET OBITh OCYIIECTBIICHO 0€3 NMpeIbsIBICHNS OyMaru.
Hampumep, B ciydae yTpaThl OpACPHBIX H TMPEIBSIBUTEIBCKAX IICHHBIX Oymar
BOCCTAHOBJICHHE YJOCTOBEPEHHBIX WMH TIpaB TPOHU3BOJWTCS B TIOPSNIKE BBI3BIBHOTO
POU3BOJICTBA.

[IpenbsiBienne Oymarn  HEOOXOAMMO ISl TOrO, 4TOOBI,  BO-TIEPBBIX,
JIETUTUMU3UPOBATH KPEAUTOPA B KAUECTBE HOCUTEIS MpaBa, coepkalierocs B Oymare,
BO-BTOPBIX, JIJIsI TOrO, YTOOBI 00SI3aHHOE JIMIIO OBLIIO YBEPEHO, YTO OHO BBIMIOJHSIET 00s13a-
TEIIbCTBA B OTHOIICHWH HajIexkamiero Jmia. CrocoObl JISTUTUMU3AINN KPEAUTOPa IS
K)XJIOT0 BHJA IIEHHBIX Oymar pas3lMuHbl, OJHAKO B JIFOOOM Cllydae J0OpPOCOBECTHBIM
JNODKHWK,  WCHOJHUBINAKA ~ CBOIO  OOSI3aHHOCTH B OTHOIIGHWH  KPEaUTOpa
JICTUTUMHU3UPOBAHHOTO HAMJICKAIMM U JTAHHOTO BHJA IIEHHOW OyMaru criocoOoM,
CUMTAETCS HCTIOJHUBIIIMM 00S13aTENIHCTBO HAJYIEKAIIMM 00pa3oM U OCBOOOKIAETCS OT OT-
BETCTBEHHOCTH, CBSI3aHHOM C T€M, YTO HaJUICKAIIe JISTUTHMI3UPOBAHHBIN JIepyKaTeslb He
ObUT B ICWCTBUTEILHOCTH CYOBEKTOM TIpaBa.

HeoOxomumocTh mpeabsiBIeHUS IEHHON OyMaru MpeAroiaracT Haaudue camoil
oymazu Kak mamepuanvHozo o0o0vekma. Jo CpaBHUTEIBHO HEAABHETO BPEMEHH
CYIIIECTBOBAaHHME TAKOTO JIOKyMeHTa Obuto HeoOxomumo. OMHAKO B YCIOBHUSIX COBpE-
MEHHOTO JIEJIOBOI0 000pOTa BHIMYCK IIEHHBIX OyMar B BHJIe 000CO0ICHHBIX JOKYMEHTOB HE
BCETr/a 11e1eco00pa3eH. ITO MOXKET KacaThCsl HEHHBIX Oymar, Kak sIBJISIOIIMXCS 00bEKTaMU

MacCOBOM OMHCCHH, TaK W HC ABJIAIOIIMXCA TAaKOBBIMU. HaanMep, B aKIINOHCPHBIX

! Cm: M.M. ArapkoB, OCHOBBI GaHKOBCKOTO TpaBa, YueHHe 0 UeHHbIX Gymarax., M., 1994, C., 199-202.



0011IeCTBaX 3aKPHITOrO THIIA, TJIE YKMCIIO YYACTHUKOB BCET/Ia OFPAHMYEHHO, BBITYCK aKIUI
NPUBOJUT K HEOMPABIAHHBIM PacXo/iaM U TPYIHOCTSIM.

Ka3naueiickue 00s3aTenbCcTBa BBITYCKAIOTCS B BUAE OJHOTO TJI00ATBHOTO
cepruduKaTta Ha BCIO CyMMY BBITyCKa. TakuM 0Opa3oM, TOSBISIIOTCS IICHHBIC Oymard,
CyILIECTBYIOIIME B Oe310KyMeHTapHO! (opme. VX BhITyck, mepegaya U OCYILECTBICHUE
MpaB [0 HUM MPOU3BOAUTCS B BUE 3alMCEN B CHEHHUAIBHBIX PEECTpax, KOTOPbIE MOTYT
ObITh Kak OOBIYHBIMH, CYILECTBYIOIIMMU B BUJE JOKYMEHTOB, B TOM YHMCIIE M B BHJE
3amnmcel Ha cyeTax, Tak U KOMITbIOTEpU3UPOBAHHBIMU. be3TokyMeHTapHbIe IEeHHbIE OyMaru
MOTYT BBIMTYCKAaThCS TOJMBKO B  CIyYasX, TMPEIyCMOTPEHHBIX 3aKOHOM WIM B
YCTAHOBJICHHOM UM Tiopsiike. B Oe3mokymeHTapHON (opMe MOTYT CYIIECTBOBAThH
TOJLKO MMEHHBIE W OpJEpHBbIC IIeHHbIE Oymaru. JIMIo, OCYIECTBISIONIEE WX BBITYCK,
JOIDKHO TIOJYYHTh JJISI OTOTO  CHENMAbHYIO JHIEeH3MI0. JIuio, BbIMycKaromee
0e3/10KyMeHTapHbIE LIEHHbIE OyMaru, 00s13aHO BbIIaBaTh MPaBOOOIAIATEN0 JOKYMEHTHI,
CBUJICTENILCTBYIOIIME O 3aKPEIVICHHOM 3a HUM Tipase. [lopsiiok oduimansHol dukcaimn
TAKUX IIpaB, JOKYMEHTATBHOTO MOATBEPXKIACHHUS 3amuceid M MOPSAOK COBEPLICHHS
ornepaiuii 0e3710KyMEHTapHbIMU LIEHHBIMU OymMaramMu MOXKET ObITh YCTaHOBJIEH TOJIBKO
3aKOHOM HJIM B YCTAHOBJICHHOM FIM TIOPSIZIKE.

OmHyMM W3  TPU3HAKOB  ILIEHHBIX Oymar  TpaJWLHOHHO  HA3bIBACTCS
JaumepanrvHocmsy, T.e. THMChbMEHHas ¢opma. B oTHomeHMHM Oymar, BBITYCKAaeMbIX B
0e30KyMeHTapHOH (opMe, ATOT NPU3HAK TOXKE NPETEPIIEBAET ONpeAcICHHbIC
n3MeHeHus. K ¢popme prkcanmy Takux 1npas MPUMEHSIOTCS MPaBIila, YCTAHOBJICHHBIE IS
OOBIYHBIX LIEHHBIX OyMar, eclii MHOE HE BBITEKaeT U3 0COOEHHOCTEH (hMKcalvu. 3arucy B
OOBIYHBIX U KOMITBIOTEPU3UPOBAHHBIX PEECTPaxX OCYIIECTBIISIOTCS B MUCbMEHHOM (opMe,
OJTHAKO BBITVISIAT OHU COBEPIICHHO WHA4Ye, YeM TPAJAWIIMOHHBIC MHUCHMEHHBIEC JIOKY-
MeHTbl. TpeboBaHust K (opMe IEHHBIX Oymar yCTaHABIIMBAIOTCSI 3aKOHOM WJIM B yCTa-
HOBJICHHOM UM Topsiake. B maHHom cimydae ¢opma MoHHMaeTcss B y3KOM 3HAu€HHUU
ATOTO CIIOBA. 3aKOH YCTAHABIMBACT, B KAKOW KOHKPETHO (POpME BBITYCKACTCS IICHHASI
Oymara: B BUJE MUCHbMEHHOTO JOKYMEHTa ONpPENEJICHHOTO BHJA; B BHUJE 3alUcel B
OOBIMHOM WJIM KOMITBIOTEPU3UpPOBAaHHOM peectpe. LlenHas Oymara, BbITyIIEHHasl C Ha-

PYILIEHUEM YCTaHOBJIEHHOM (DOPMBI, SBJISETCS HUIYTOKHOM.



CyliecTBeHHBII TPU3HAK IIEHHBIX OymMar — UX Ccmpoz2o opmanvhblil
xapaxkmep. llenHnas Oymara oOsi3aTeIbHO JOJDKHA COAEPXKaTh PEKBU3UTHI, YCTAHOBJICH-
HBIC 3aKOHOM WJIM B YCTaHOBJICHHOM WM TOPS/IKE JJIS JaHHOTO BHJA LIEHHBIX Oymar.
OtcyrcTBUE 00S13aTEIBHBIX PEKBU3UTOB BIICUET 32 COOOM HUYTOXKHOCTh IIEHHOW Oymaru. B
JTAHHOM CITy4yae pedb UET 00 0OIlei HopMe 3aKOHa, YCTaHABIMBAIOIIEH 00I1Iee PaBUIIO.
OnHako U3 3TOro npaBWiia CYHIECTBYIOT MCKIIOUEHHs. Tak, OTCYTCTBHE B IEPEBOIHOM
BEKCEJIe KaKoro-MO0 U3 PEKBU3UTOB JIMIIIAET BEKCEIIb BEKCEIbHOM CHJIbI, HO HE BJIEYET 3a
co0Oil ero HUYTOXKHOCTh. B 3TOM cilyyae JOKYMEHT paccMaTpvBaeTcsi Kak IpocTas
JIONrOBasi paclucka, a He Kak Bekcenb. COOTHOIIEHWE JaHHOM HOPMbI U TPaBHJL,
YCTaHOBJICHHBIX ['paXKIaHCKUM KOJIEKCOM, CIIEMyeT paccMaTrpuBaTh KaK COOTHOIICHHE
BHYTPEHHET0 3aKOHOJaTeNbeTBa PecyOnrkn Y30eKucTan u MEeXIyHapOJHOro I0r0BOpa,
MOCKOJIbKY Y30€KUCTaH SIBJISIETCS Y4YacTHUKOM JKEHEBCKOM BEKCEIbHOM KOHBEHIIUU.
Ecnu HOpMBI MeXIyHApOIHOTO TOTOBOpA YCTAHABIMBAIOT WHBIC TMpaBWIA, YeM TE,
KOTOpbIE TPETYCMOTPEHBI TPAXKAAHCKUM 3aKOHOJATENILCTBOM, IPUMEHSIOTCS IpaBUia
MEKITyHApOHOTO JOT'OBOpA.

BonpmMHCTBY IIEHHBIX Oymar Npucylll adcmpakmuulii xapakmep. B uensx
MOBBILIEHUST 000POTOCIIOCOOHOCTH W HAACKHOCTU IIEHHOM OyMaru, OCYIIECTBIICHUE
NpaBa, BBIPAKCHHOTO B Oymare, CIEIUAIbHO OTPHIBACTCS OT TOTO Kay3aJbHOTO Tpa-
BOOTHOIIIEHUS, B CBSI3M C KOTOPbIM OHa ObUIa BblIaHA. B COOTBETCTBUMM C 3TOM HOPMOM,
OTKa3 OT UCTIOTHEHUS 0053aTeIbCTBA, BBITEKAIOIIETO U3 IIEHHOM Oymaru, co CChUIKOW Ha
OTCYTCTBHE OCHOBaHHS OO0s3aTe€IbCTBA JTMOO HA €ro HEJNCWCTBUTEIBHOCTH HE JI0-
myckaercs. JlJisi HEKOTOpBhIX BUJIOB LIEHHBIX Oymar (Bekcensl, yeka) o0ocoOsieHue 00s-
3aTeNbCTBA, 3aKPEIVICHHOTO B IIEHHOM Oymare, OT IMPaBOOTHOIIECHUS, W3 KOTOPOTO OHO
BO3HUKJIO, 00s13aTeNIbHO. Tak, B BEKcele HE MOXKET ObITh YKa3aHO, B CBSI3U C KaKUM
Kay3aJIbHbIM IPABOOTHOLIEHUEM (KPEIUTOBaHKE, OILJIaTa) OH BblaH. Eciu Takoe ykazaHue
TIOMEINEHO B TEKCTE BEKCEJIsl, IOKYMEHT JIMIIACTCS BEKCEIIHHOW CUJIbI. Bekcemnb sBisiercs
KJTaCCHUECKOM aOCTpakTHOM IIeHHOM Oymaroii, a BblJauya BEKCEIsl - HauboJiee SIPKUM
MIPUMEPOM aOCTPAKTHOU CACIKUA. EIMMHCTBEHHBIM OCHOBAaHHEM ILIATEXKA MO BEKCEIIO
MPU3HAETCS caMa BbIZada BEKCENsl, a HE Te OTHOIICHUS, B CBS3M C KOTOPHIMH OH OBLI

BBIJIAH. Ccpuika Ha Kay3aJIbHbIC IIPABOOTHOLICHHA BO3MOJKHA TOJIBKO B ClIy4dasX,



YCTaHOBJIEHHBIX 3aKOHOM, TOJIbKO B OTHOIIECHHSX C MEPBBIM IMpuoOpeTaresieM Oymaru u
TOJILKO B TOW Mepe, B KaKOW 3TH MPaBOOTHOILEHUS (TaM, IJIe€ 3TO JIOMYCKAETCs 3aKOHOM)
TIOJTY YT OTPAXKEHHE B CAMOM TEKCTE [IEHHOW Oymaru.

OnHuM U3 BaXHEHIIMX MPHU3HAKOB IIEHHBIX OyMmar, MO3BOJMBIINM MM CTaTb
TIOMCTUHE YHHUBEPCAIBHBIM PHIHOYHBIM MHCTPYMEHTOM, SIBISICTCS CGOHCHE0 NYyOIUUHON
00cmosepHocmu. ITO CBOWMCTBO ILIEHHBIX Oymar 3akiroyaeTcs B TOM, YTO TMPOTHB
Jep KaTensl IeHHOM Oymard He MOTYT OBITh BBIIBHHYTHI BO3PaXKEHHs, OCHOBAaHHBIC HA
OTHOIICHUSIX C €r0 TMpeAlIecTBeHHNKaMU. Kaxkiplii epkatenb eHHOH Oymars MOKeT
OBITH YBEpEH, UTO Ha €T0 PaBO HE MOTYT MOBJIUSTH TIOPOKU B TIPaBe, KOTOPBIE BHITEKAIOT
U3 OTHOLLIEHHWH, B KOTOPbIX OH HE Y4acTBOBAJI. JTO 3HAYMTEJIBHO IOBBIIIAET JOBEPHE K
LEHHbIM OymMaraM MU uX 00OpOTOCHOCOOHOCTB, TMOCKOJBKY BO3MOXKHOCTH CCBUIOK Ha
OTHOIICHUS C TPEIIICCTBYIOMIMMHU ACPKATEIAMH, KOTOpbIe MOTYT OBITh HEW3BECTHBI
JepKaTeNio [IeHHOM Oymaru (Ipu NpeIbsIBUTENILCKUX U OpJCPHBIX LIEHHBIX Oymarax c
OJJAHKOBBIM MHJIOCCAMEHTOM), CIIeJIajio Obl OOpallleHne LEHHBIX OyMar COMPSDKEHHBIM C
HECOpPa3MEPHBIMU PUCKAMH.

3HaueHre IEHHBIX OyMar B TpaIaHCKOM 000pPOTE UCTOPUYUECKH 3aKITF0YANIOCh B
TOM, YTO OHHM OKA3aIiCh CIIOCOOHBIMU B OIPENENCHHBIX CIy4YasX 3aMEHHTh pealbHbIC
JCHbIM WM TOBApbl, YTO NPUBOAMIO K YCKOPEHHIO 000pOTa U TMOBBIIIEHHIO €ro
YCTOMYMBOCTH. BhimonHeHne 3Tux GyHKIUI TPUBENO K Pa3BUTHIO TIPU3HAKOB IIEHHBIX
Oymar, onucaHHbIX BbllIe. B pesynprare LeHHas Oymara B COBPEMEHHOM 00OpOTeE
NpeJCTaBIsIeT COO0M MHCTPYMEHT, B KOTOpPOM BaXKHEHIllee 3HAUEHHWE HMEIOT YKCTO
(opMasbHBIE IPH3HAKH: PEKBU3HTHI 1 MPABWILHOCTH JISTUTUMAITUN 3aKOHHOTO JIepKaTelIs.

Ponb, KOTOpYIO BBINONHSIOT LIEHHbIE OymMardn B COBPEMEHHOM TI'PaXIaHCKOM
000poTe, cTana BO3MOYKHOW B pe3yJbTaTe TOro, YTO WHCTUTYT IIEHHBIX Oymar cO3/i1aeT
WHOW TOPSIOK OCYILECTBIICHUS TPaB M WHOW CHOCOO pacrpelesieHHss PUCKOB, YeM
OOBIYHO CBOMCTBEHHBIM TPKAAHCKAM MPaBOOTHOIICHUsSIM. (OOBIYHO — HCIIOJHEHHUE
HEHaJJIeKAIeMy KPeIuTopy HE OCBOOOXKIAeT MODKHUKA OT 00si3aHHOCTH. McnomHenue
NPaBWIGHBIM 00pa3oM JIETUTUMHUPOBAHHOMY 3aKOHHOMY JIEp)KaTelllo IEHHOM Oymaru
OCBOOOXKIAET JOJDKHUKA OT OTBETCTBEHHOCTH, AK€ €CIIM TaKOM Jepxaresib He Obul

HajuIeKamuM KpeautopoM. [lpu mepexoge mpaB M 00sS3aHHOCTEM B TPaKIaHCKHUX



MPAaBOOTHOIIEHHUSX BCE IOPOKH B MPaBe MPaBO MPEIIIECTBEHHUKA BIUSIOT HA MPABO €To
NpaBONpeeMHUKA. B OTHOINEHWSX, CBS3aHHBIX C IICHHBIMH OyMaramu, CBOMHCTBO
MyOJIMYHOM IOCTOBEPHOCTH UCKITFOYAET TaKyHO BOSMOXKHOCT.

['paskmaHCKUIT KOJEKC HE COMEPKUT MCUEPITHIBAOIIETO TMEPEUHs IIEHHBIX Oymar.
[TomMrMO TOCYIapCTBEHHBIX OOJMTraI|i, OONWTAIMi, BEKCENeH, YeKOB, JCTO3UTHBIX M
cOeperaTebHbIX CepTH(HUKATOB, OAHKOBCKUX COEperaTeTbHBIX KHIDKEK Ha MPEThIBUTEIS,
KOHOCAMEHTOB, aKIM ¥ MPHUBATU3AIMOHHBIX IIEHHBIX OyMar, K JaHHOW KaTeropuy MOTYT
OTHOCUTBCS M JPYTHE JTOKYMEHTBI, KOTOpbIE 3aKOHAMHU O IIEHHBIX Oymarax WiId B
YCTaHOBJICHHOM HMH TIOPSIIKE OTHECEHBI K LIEHHBIM OymaraM. OTO O3HA4aeT, 4To JUis
NPU3HAHUS TOTO WJIM MHOTO JOKYMEHTa IICHHON Oymaroil HeoOXoIuMo, 4TOOBI OH HE
TOJIBKO COOTBETCTBOBAN MPU3HAKAM IIEHHBIX Oymar, MepeYrCIICHHBIX BBIIIE, HO M MMl
OpsMOe  yKa3aHWE 3aKOHA WM HMHOTO HOPMATMBHOTO aKTa Ha TO, YTO JaHHAs
Pa3HOBUIHOCTb JOKYMEHTOB OTHOCUTCSI K IICHHBIM OyMaram.

Knaccudukaiysi nieHHbIX OymMar MOKET MPOU3BOJAMTHCS MO PA3IUYHBIM IPH-
3HakaMm. HaunOonblliee TeopeTnueckoe U MpakTHYECKOEe 3HAYEHUE UMEET JEJIEHUE LIEHHBIX
Oymar 1o crnocoOy JeTUTUMAIMK 3aKOHHOTO Aepkatens. [lo 3ToMy mpu3HaKy 1eHHbIE
Oymaru JeJIITcs Ha UMeHHble, OpOepHble U npedvasumensckue. llennpie OymMars MOTyT
HOZIPA3/IENISITHCA TAKKE HA MOBAPHble, 3aKPETUIAIOLIHIE MPAaBO HA MOTyYeHHE KOHKPETHOTO
TOBapa (KOHOCAMEHTA) U OeHeMCHble, TAIOIINE TIPABO Ha TTOyUSHUE ONPEICTICHHON CyMMBI
nener. [lo Bumam 3MUTEHTOB (JIUII, OCYILIECTBIIIOIIUX BBITYCK IIEHHBIX OyMmar) IIeHHBIC
Oymarn MOTryT  KJIACCU(HULMPOBATHCS HA  20CYOAPCHMEEHHble,  BBITYCKaeMble
rOCY/IapCTBEHHBIMU M MYHHUIMIIAIGHBIMUA OpPTaHaMH, U KOPHOPAMUGHBIE, BHITYCKaeMbIC
IOPUIMTYECKUMH JINLIAMU YaCTHOTO TpaBa.

Llennbie OymMaru pasnuyaroTcs TaKXKe MO COACPIKAHHIO 3aKITIOYCHHBIX B HHUX
npaB. CyIIecTBYIOT IIeHHbIE OyMmard, TMPEIOCTABIIONIME CBOMM  JepKaTelsiM
00s13aTeNIbCTBEHHBIE TpaBa. JTa KaTeropus LIEHHBIX Oymar sBisercsi HauOosee
pactipoctpaHeHHOi. K 00s13aTeNbCTBEHHBIM 1IEHHBIM OymaraM OTHOCSATCSI  aKIIWH,
oOnuraiyy, BeKcells, YeKH, ICNO3UTHbIE U cOeperatesibHble CepTU(UKATHI U JIPYyrue
Oymaru. Bemmo-nipaBoByro Npupoay MMeeT KOHOCaMeHT. Kpome 00s3aTelbCTBEHHBIX U

BEIHBIX IPaB LEHHbIE OyMaru MOIyT 3aKI0YaTh B ceO€ TakkKe KOpPIOPATHBHBIE



MOJTHOMOYMSL (IIPaBO AaKLMOHEpPa HA y4yacTHE B YIPABICHUMM JENaMH aKLMOHEPHOIO
00I111eCTBA).

3aKOH TpeaycMaTpUBAEeT pPa3IUyHbIe CHOCOOBI Mepelayd IEHHBIX OyMar.
3aKOHHBIM JIEPIKATENIEM UMEHHOU UEHHOU Oymacu SBISIETCA JIMLO, MM KOTOPOrO
0003HauUEHO B TEKCTe ATOM Oymaru. B HEKOTOpBIX ciydasix, HampuMep MO MMEHHBIM
AKIHAM, 3TOr0 HEJAOCTATOYHO M JUIS JIETUTHMALIMK AeprKaTesisi HEOOXOIUMO TakXkKe, YTOObI
ero UM ObLJIO BHECEHO B PEECTp akIMoHepHOoro obmiecTra. [lepenaya nMeHHOM 1IEeHHOM
Oymaru coBepIIaeTcsi B OOILIETPaKIAHCKOM TMOPSIKE C TIOMOILIBIO YCHIYRKU Hpaea
mpeobosanus (yeccuu). lleccus mpencTaBisieT coOOW JOroBOp MEXTY NMEPBOHAYATHHBIM
KPEAUTOPOM M HOBBIM KPEIUTOPOM, KOTOpoMy Tiepernaercs Oymara. llepBoHauanbHbIN
KPEIUTOP OTBEYAET 32 HEACHCTBUTEILHOCTD 3aKJIFOUEHHOTO B LICHHOM OyMmare IpaBa, HO He
OTBEYAET 3@ HEHCITOJHEHNE 3aKIFOYEHHOI0 B IEHHOW Oymare TpeOoBaHUs I0JKHUKOM. B
TEX CIy4asiX, KOrJla UMsl 3aKOHHOTO JIepKaTesisi IMEHHOM IIEHHOM Oymaru J0JDKHO ObITh
3aHECEHO B CIICIMAIBHBIN peecTp, Ui Mepedadd Takod Oymarn HEOOXOAMMO TakKkKe
COBEpILECHUE CIIEHMATbHON 3alMCH (TpaHC(EPThl) B PEECTPE AKLMOHEPHOIO OOLIECTBA.
HexkoTopbie BuIbl IMEHHBIX LIEHHBIX OyMar, HalpuMep NMEHHbIE cOeperaTelibHble KHIKKH,
BOOOIIIE HE MOJYIEKAT MEepeade B MOPSIKE YACTHOTO MpaBonpeeMcTBa. [lepexon npas u
00s13aHHOCTEN M0 HUM BO3MOKEH TOJIBKO B CiTy4yae OOIIEro MpaBoOpeeMCTBa, B YaCTHOCTU
TIPY HACJIEI0BAHUH.

3aKOHHBIM AEP>KATEIEM OPOEPHOIl YeHHOU Oymazu SBISETCS JHIIO0, HA KOTOPOM
3aKaHYMBACTCA HEMPEPBIBHBIA Psii NEPEAATOYHBIX HAANMCEH - UHAOCCAMEHTOB. Ecim
MOCNIEHSASL TIepeaTouHasl HaJHUCh SBJISETCA OJaHKOBOM, TO 3aKOHHBIM JepKaTeleM
CUMTACTCsl TpenbsBUTENb IieHHOW Oymaru. Ilepemada oppepHOM IIeHHOM Oymaru
OCYIIECTBIISIETCS. C TOMOIIBI) COBEPIICHUS HA HEM CICLUAIBLHON HnepeoamoyHoll
Haonucu - unooccamenma. IIpu COBEpIIICHUM WHIOCCAMEHTA B TEKCTE IICHHOW Oymaru
OTpakaeTcsi BOJA TOJBKO JIMIA, IMepeaaroiiero Oymary (MHmoccanTa). MHmoccameHT
NEPEHOCHUT TPABO HA JIMLIO, KOTOPOMY WJIM MPHKa3y KOTOPOro nepenaercs Oymara. 1o
O3HAyaeT, 4YTO JIMIO, YKa3aHHOE B HHJIOCCAMEHTE, MOXET CaMO OCYILECTBUTH IIPaBo,
BBITEKaroLee U3 OymMaru, WM Mepenarh ero Apyromy JMIYy CBOMM Mpuka3zoMm. MHmoccaHT

OTBEYACT HE TOJBKO 3a JCUCTBUTEIHLHOCTH NEPEAAHHOTO TpC6OBaHI/I$I, HO U 3a €Io



OCYIIECTBJICHUE JOKHUKOM. Tak, JMIa, WHJIOCCUPOBABIIME TEPEBOJHON BEKCEIb,
HECYT COJIMJIAPHYIO OTBETCTBEHHOCTb Iepe]] BEKCENeAepKaTelieM 3a Iiarex no Hemy. B
ATOM 3aKJIFOYAeTCs TaK HasblBaeMasl TapaHTHiiHas (yHKIWsS WHaoccameHTa. OmHako
WHJIOCCAHT BIPABE OIPAHUYUTH CBOIO OTBETCTBEHHOCTb, C/AEIAB MPH Iepeliauye HEHHOU
Oymaru oroBopky «06e3 060poTa Ha MEHsD».

NupoccaMeHT MOXET ObITh OpJEPHBIM, B ATOM CIIy4a€ OH COACPXKUT TOJIHCH
MHJIOCCAaHTa M YKa3aHWE Ha WM JIMIA, KOTOPOMY WJIM MPUKa3y KOTOPOro InepenaeTcs
Oymara. JlanmpHelinass mepenadya Takod OymMard BO3MOXKHAa TOJBKO C  TOMOIIIBIO
MHJI0cCaMeHTa. BO3MOXHO coBeplleHHe M OJaHKOBOIO MHAOCCaMeHTa. B 3ToM citydae
UHJIOCCAHT CTaBUT TOJBKO CBOK TMOJIMUCh, OCTaBISIE MECTO JUIsl  yKa3aHus
npaBonpuodpetarensi cBoooaHbIM. [lociie 3Toro neHHas Oymara MOXKET MepeaaBaThCs
MPOCThIM BpydyeHueM. JIuio, momyuuBiiee Takyro Oymary, MOMKET BIMCAaTh Ha MECTO
OJTAaHKOBOTO MHJIOCCAMEHTAa CBOE€ WMs, TPEBpaTWB, TaKUM 0Opa3oM, OJIAHKOBBIN
MHJIOCCAaMEHT B opAepHbId. OHO MOXKET TakkKe Iepefarb Oymary JIpyromy JUIy H
BIMCAaTh HA MECTO OJAHKOBOTO WHJIOCCAMEHTa €ro ums. B 3ToM ciydae OaHKOBBINA
MH/IOCCAaMEHT TaKKe MpeBpalaeTcs B opAepHbIii. BoaMoxkHa Taioke nepenada Oymaru ¢
OJIAaHKOBBIM HHJIOCCAMEHTOM C TIOMOIIBIO TIPOCTOr0 Bpy4eHUs, O€3 3arojHeHus OJlaHKa.
Takum oOpazom, Oymara MOXKeT 0OpaliaThCsi Kak MPeIbSBUTEIBLCKAS 10 TOTO MOMEHTA,
KOTJIa €€ TIOCIIeTHUM IepKaTellb MPEBPATUT OJIAHKOBBIM MHIOCCAMEHT B OPJICPHBII.

NunoccameHT MOXeT ObITh CHAOMKEH CIIEIMATbHOW OrOBOPKOM, YKa3bIBAIOIIEH Ha
TO, YTO JIMIO, KOTOPOE TMOTy4aeT Oymary B CHIIy TAKOTO MHIOCCAMEHTA, HE CTAHOBHUTCS
HOCUTEJIEM TpaBa, BOIUIOIIEHHOTO B Oymare, a BBICTYNAET TOJbKO B KadyeCTBE
NPEACTABUTENS] UHAOCCAHTA U JEUCTBYET OT €r0 UMEHH M B €0 MHTEpecax. Takou HH-
JIOCCAMEHT Ha3bIBaeTCs TpenopyuuteabHbiM. OH 0(OpMIISIETCS CIOBAaMHM «KaK JIOBE-
PEHHOMY» WJIM aHAJIOTHYHOUN (hOPMYITUPOBKOIA.

[lepemaya oOpaepHBIX W WMEHHBIX IIEHHBIX OyMar, BBINMYIIEHHBIX B
0e310KyMeHTapHON (opMe, OCYIIECTBIICTCS C PSJAOM OCOOEGHHOCTEH. 3akOH He
YCTaHABIIMBAET OTMEILHOTO CIIOCO0a TMepeiaun TakuxX Oymar, U3 4ero CIeAyeT, YTO OHU
MEpEeIaloTCsl ¢ TOMOIIBI0 MHIOCCAMEHTa U Iieccuu cooTBeTcTBeHHO. Omnako B 'K

3aKpEeIUIEHO, YTO Orepalyy ¢ 0e310KyMEHTapHbIMU OyMaramu MOTYT OCYLIECTBIISITHCS



TOJIBKO TIPU OOPAIEHUH K JIUITY, KOTOPOe O(PHIIMaTHLHO COBEPIAET 3alMCH TpaB. ITO
KE JIMIIO OCYILECTBISIET (PUKCALIMIO Niepeadu MpaB. Takoil mopsaoK CBs3aH € TEM, YTO B
JAHHOM CJTy4ae He CYILECTBYET cama Oymara Kak MaTepHaibHbIi 00BeKT. ClieI0BaTENbHO,
HEBO3MOYKHO COBEpIIIEHHE, HAalpuMep, MHI0CCaMeHTa Ha ee obopore. Ha pykax y 3a-
KOHHOTO JIepyKaTesi HaXOAATCA JIMIIb IOKYMEHTBI, YIOCTOBEPSIOIINE MPUHAIIIEKHOCTh
eMy IpaBa, KOTOpbIE CaMU IIEHHBIMU Oymaramu He siBJsitotcst. [losTomy u nepenaya npas
no Oymare, CyIIECTBYIOIIECH JIMIIb B BHUJIE 3allUCH B PEECTPE, MOXKET OCYIIECTBIATHCS
TOJIBKO B BUJIE COOTBETCTBYIOIIEH 3aITMCH B 3TOM PEECTpE.

3aKOHHBIM JIEpXKATENEM MPEeObAGUMENbCKO UEeHHOU Oymazu SBISIETCS JIALO,
KOTOPOE OCYILECTBIISIET €€ TNpeabsiBieHue. Hukakux ykazaHud Ha JIMYHOCTb
MpaBooOIaiaTesNisi B TEKCTE JaHHOM 1ieHHOW Oymaru HeT. [lepenmava ee Takke BechMma
MPOCTa: OHA IEPENACTCS C TIOMOIIBI0 HPOCMO20 6py4eHus. BcnencTBue 3THX KavyecTB
NpEIbSIBUTENLCKHE TIEHHbIE OymMaru 00J1aaloT caMoil BRICOKOW 000POTOCIIOCOOHOCTBIO U
SIBJISIFOTCS] HarOOoJIee MPUrOIHBIMU 151 KOTUPOBAaHKS Ha (DOHIOBOM OUpIKeE.

AKIMU SIBIISIIOTCS OJJHOM M3 HamOosee paclpoCTPaHEHHBIX Pa3HOBUIHOCTEH
LIEHHBIX OyMmar. Axyus TpeCTaBIseT cOOOM IIEHHYI0 Oymary, yI0CTOBEPSIOIIYIO TPaBO
aKIMoHepa Ha MOJYYEHUE YacTH MPUObLUIA aKIIMOHEPHOro OOIIEeCTBA (IMBHUIEHNA), Ha
y4JacTHe B YIPaBJICHUH aKITMOHEPHBIM OOIIECTBOM M HA YacTh UMYILIECTBA aKIIMOHEPHOTO
00I11eCTBA ITPU €70 JIMKBUIALIH.

Knaccudukanmst akimii mpoBOAUTCS MO JIBYM OCHOBaHUSIM. B 3aBucMMOCTH OT
crnoco0a yKa3aHWs 3aKOHHOTO JIepKaTellsl aKIWW JIeNATCS Ha UMEHHble U
npedvasumenvckue. KpoMe  TOro, BBUICISIIOTCS — aKUUMU  OObIKHOGEHHble W
npueuIecUposaHHule.

OOBIKHOBEHHAS aKIMs aeT CBOEMY BIIAJIEIbIy MPABO rojioca Ha 00IeM coOpaHuH
M TpaBO HAa TOJIYYCHHE [UBHUJCHAA, BEIMYMHA KOTOPOTO 3aBHCHUT OT pa3Mepa
roTydaeMoi 00IecTBoM MpuoObUH. [IpuBHierupoBaHHasi akiusi, KaKk MPaBWIIO, HE JaeT
JIeprKaTeNio MpaBa rojioca, HO MPeAyCMaTpUBAET MOTy4YeHHE (PMKCUPOBAHHOTO JUBUICHAA.
[osiBneHue MPUBIIIETUPOBAHHBIX AKIIUN UCTOPHUYECKU OBLJIO CBSA3aHO C TE€M, YTO MEJIKUIN

aKIMOHEP TPAKTUYECKH HE MOXKET PETbHO BIMSATH HA TPUHSTHE PEIICHUH Ha 0OIIeM



coOpaHMM, MO3TOMY OH OXOTHO YCTYIAeT CBOE MPABO TOJI0CA 32 MPUBHJICTUIO TIOTYYHTh
0oJiee cTaOMIBLHBINA JOXO/I.

AXITUH YIOCTOBEPSIIOT 00SI3aTEILCTBEHHBIC TIPaBa YYaCTHUKOB TI0 OTHOITICHUIO K
oOurecTBy. CreoBaTeNIbHO, MPABOMOUMS AKIIMOHEPA UMEIOT 00s3aTEILCTBEHHYIO, a HE
BEIIHO-TIPABOBYIO MPUPOAY. Takoe MOJNOKEHHE MPABWIBHO U ¢ TEOPETUYECKOW TOUKU
3penusi. COOCTBEHHMKOM WMMYINECTBA AKIIMOHEPHOTO OOIIECTBA SIBIISIETCS  CaMo
aKIMOHEPHOE OOIIECTBO KaK IOPUIMYECKOE JIMIIO. 3HAYUT, AKIIMOHEpPaM HE MOXKET
OJTHOBPEMEHHO MPUHAJIEKATh MPABO COOCTBEHHOCTH Ha 3TO K€ CaMO€ MMYIIIECTBO,
MMOCKOJIbKY TIPaBO COOCTBEHHOCTH HECKOJIKHX JIMI] Ha OJHO U TO YK€ MMYIIECTBO HE
MOXET CYIIECTBOBATh OJTHOBPEMEHHO U B OJTMHAKOBOM 00beMe. AKITMOHEp HE 00J1ajaeT
BEITHBIM TIPAaBOM BIIQJETh, IIOJB30BATBCA W  PACTIOPSHKATHCS — MMYIIECTBOM
aKIMOHEepHOro  obmiectBa wm  ero jgoneil. [lpaBa akimoHepa HOCSAT —YHUCTO
00s13aTeNIbCTBEHHBIN XapakTep. AKIMOHEp HMMEET JIMIIb TpaBo TpeOoBaTh B Clydae
JUKBUJIAIIMK aKIIMOHEPHOTO OOIIEeCTBA MO0 HMMYIIECTBa OOIECTBA, OCTABIIETOCS
1OCJI€ YAOBJIETBOPEHUS MPETEH3UM KPETUTOPOB, MPOMOPLMOHATIBHYI0 CTOUMOCTH
MPUHAUISKANMX aKIMOHepy akiwid. [lpu sTomM TpeOoBaHMs naepxaresiel MpUBUIICTH-
POBaHHBIX aAKIMI YIOBJICTBOPSIFOTCS Tiepes TpeOOBaHMSIMU JeprkaTesieli 0OBIKHOBEHHBIX
AKITHI.

[IpaBo akmmoHEpa Ha y4acTHE B YIPABJICHUHM AKIIMOHEPHBIM OOIECTBOM HMMEET
KOPHOPATUBHYIO MpHpoay. OHO BBIpaXKAeTCsl B MPU3HAHMHU 332 KAKIHIM aKIIMOHEPOM
npaBa rojoca. OmHa OOBIKHOBEHHAs akKIMsl JaeT TMpaBO HAa OJMH TOJOC Ha OOIIeM
coOpanu akuumoHepoB. OJHAKO M3 3TOr0 MpaBWiia MOTYT ObITh MPETYCMOTPEHBI
ucKIodeHus. Jleprkaten NpUBIICTUPOBAHHBIX aKIWH, KaK MPaBUJIO, HE UMEIOT MpaBa
rosoca.

[IpaBo akimoHepa Ha OO B MIPUOBLTM aKIIMOHEPHOTO OOIIECTBA MPEICTABIISACT
co0o¥i ipaBo Ha MOJTyYEeHUE MUBUCH A, [IMBUICHIOM SIBIISIETCS YacTh YMCTON TPUOBLTH
aKIIMOHEPHOTO  OOIIECTBA, MOMJSKAIICH  pPACHpeleSieHUI0 Cpelyd  aKIMOHEPOB,
MIPUXOMAIIAACS HA OJHY MPOCTYIO WM TPUBWICTHPOBAHHYIO akIwio. J[MBHIEH O
MIPUBIJICTUPOBAHHBIM aKIIASIM MOYKET BBITUIAYMBATHCS HE TOJIBKO 32 CUET MPUOBLTH, HO U 32

CUET CHEUATbHO CO3/IaBAEMBIX IS 3TOTO (POHJIOB.



[lony4yeHne AMBHIEHIA MO OOBIKHOBEHHBIM W IPUBHJIETUPOBAHHBIM AKLIMAM
MMEET CYILECTBEHHbIE OTINYMS. BpltuiaTa TMBUIEHIOB IO OOBIKHOBEHHBIM aKLIUSIM -3TO
MpaBo, a HE OOS3aHHOCTH AKIMOHEPHOTro OOIECTBA, JNaKe MPU HAIMYMHU TPHOBLIN
IMBUICH/BI MOT'YT HE HAUUCIISITHCS, & MIPUOBUTL HAIPABIIATHCS HA MHbIE Ler. OOIECTBO
MMEET MPABO BHIIIAUMBATH JAUBUJICH/IBI 10 ATOM KaTETOPUU aKIUK TOJIBKO MTPU HATUYUU
npuObUTH. [IMBUICH B! HE BHITUIAYMBAIOTCS TAKKe J0 MOJHON OIUIAThl YCTaBHOTO (pOHIA
U B Clly4yae, €ClIM CTOMMOCTb YMCTBIX AKTMBOB AaKLMOHEPHOTO OOIIECTBA MEHBILIE
YCTaBHOTO U PE3€pBHOrO (POHIA WM CTAHET MEHBIIIE ITOW BEIMYMHBI B PE3yJbTaTe UX
YIUIAThI, & TAKXKE, €CIM OOIIECTBO SABISETCS HECOCTOSTENILHBIM. Bhiiata AUBUIICHIOB TIO
OOBIKHOBEHHBIM AaKLMSIM IPOM3BOIUTCS BO BTOPYIO OYEPEAb IIOCIE IMOJIHOM BBIILIATHI
JMBUCH/IOB JEpKaTelsiM MPUBUIIETUPOBAHHBIX aKUMil. PerieHne o BbILIaTe U pasmepe
MPOMEXYTOYHBIX JUBHICHIOB NpuHUMaercs HaOmoparensHbiM coBeToM. Pemienue o
BBIIUIATE U pa3Mepe T'O/I0BbIX AUBUACHIOB IPUHUMAETCS OOIIMM COOpaHUEM aKLIMOHEPOB
no pexkoMeHaumu HaOmonarensHoro cosera. lpu 3Tom pasmep AMBUAEHIA HE MOXKET
OBITB OOJIBILIE PeKOMEHI0BaHHOTO HabmoaaTeIbHbIM COBETOM U MEHBIIIE ITPOMEKYTOUHBIX
mBUIeHNI0B. [lociie 0ObsBIEHNS O BhIILIATE TUBHUICHIOB MX BBIILJIATAa CTAHOBUTCS 00s13a-
TEJTbHOM JJ1s1 OOIIECTBA M aKLIMOHEP BIpaBe OOpaTUThCA B Cy, €CIIM JUBHIACH/BI EMY HE
BBITUTAYUBAFOTCS.

Bolnnata uUBHUIEHAOB MO MNPUBWIECTMPOBAHHBIM AKIUSAM NPOU3BOJIUTCA B
NEPBYIO OYepelb, MO3TOMY OHHM M Ha3bIBAIOTCA «IPUBWIECTHPOBAHHBIMIY. Pazmep
JIMBUJICHIOB SIBIISIETCS. (PUKCUPOBAHHBIM M YCTaHABIIMBACTCS B YCTaBe OOLLECTBA B TBEPOM
JICHeKHOM CyMME WIM B TNPOLIEHTaX K CTOMMOCTM NPUBWIIETMPOBAHHBIX —AaKIIHA.
Bo3MokeH BBIITyCK NPUBWIETUPOBAHHBIX AKLMM Pa3IWYHBIX KATETOpPH, B OTHOLICHUU
KOTOPBIX B YCTaBE OOIIECTBA TAKKE OMPEIEINSETCS OYEPETHOCTh BBIIIATHI TUBUIEHIOB U
JVKBUIALIMOHHOM CTOMMOCTU. B ycTaBe akKUIMOHEpHOro OOIIeCTBa MOMKET ObITh
MPEIYCMOTPEH BBITYCK KYMYJISITHBHBIX IPUBHJIETHPOBAHHBIX AKIWM, HEBBILJIAYEHHBIC
JMBHUICHIBI TI0O KOTOPHIM HAKAIUIMBAIOTCSl HA CHELMATBHBIX CYETaX M BIIOCIEICTBUU
BBITIJIAUYMBAIOTCSI MX BIIAZCIBLIAM.

JIMBUICH B BBITUIAYMBAKOTCS €KEKBAPTAIBHO, Pa3 B MOJITOA WX pa3 B FO/I.



Obnuzayus - 510 1IeHHAs Oymara, yI0CTOBEPSIIOIIAs OTHOITICHUS 3aiiMa MEXITy UX
nepkateneM (KpeAUuTOpOM) W JIMIIOM, BBIMYCTUBIIMM OOJUTALIO0  (JIOJDKHUKOM).
OOsmraipield mpu3HaeTcsl 1ieHHas Oymara, yJIOCTOBEpSIOIIas MpaBO €€ JepiKarens Ha
MOJTly4YeHUE OT JIMIA, BBITYCTUBIIErO OOJMralyio, B MPEAYCMOTPEHHBI CPOK €€
HOMHHAJIBHOM CTOMMOCTH WM HMHOTO HWMYIIECTBEHHOIO SKBUBAJIECHTA, a TaKkKe
(pMKCHPOBAHHOTO TMPOIIEHTA MM MHOTO MMYIIIECTBEHHOT'O IPaBa.

OCHOBHOE OTJIMUME OOJMTralli OT aKIUK 3aKJII0YAaeTCs B TOM, YTO aKIMOHEPHI
SBJISIOTCS HE KPEAUTOpaMU aKIIMOHEPHOTO OOIIECTBA, & €0 YYaCTHUKAMH, TIO3TOMY aKIIUH
HE MMEIOT CPOKa TMOTAIIEHHs U CYIIECTBYIOT, IOKa CYIIECTBYET aKIIMOHEPHOE OOIIECTRO.
OmauM w3  00s3aTeNbHBIX  PEKBU3WTOB OOJMIallMM, KAaK M BCSKOTO JIOKYMEHTa,
YIIOCTOBEPSIIOIIETO 3aeM, SIBIISIETCS CPOK TIOTalleHus. B ciydae MMKBUIAIMM KOMITAaHUH,
BBIMTYCTUBIIEH OOJMraIuo, o0auralyy MoJyiekar JoCpouHoMy morameHuto. [Ipu s3tom
TpeOoBaHUsl JepkaTereld oONuraiuii Mo HX OIUlaTe M BbIJIAaTe MPOIICHTOB
YIOBIIETBOPSIIOTCS IPEUMYIIIECTBEHHO TIepe TPeOOBAHMSIMU aKITHOHEPOB.

Jloxon nepskartens OOJMMralMy BBIIJIAUMBAETCS €My B BHJIe TporleHTa. Ero
pa3Mep U BbIILIaTa ONPEAEISIIOTCS MPU BBIMTyCKe oOmurauid. [IpoLeHTsl BITTauMBarOTCs
pa3 B KBapTaJ, pa3 B IMOJITojJa Wiv pa3 B ro. [1o HacTyImIeHn: cpoka yIuiaThl BBITUIATA
NPOLIEHTOB 00s3aTeNbHA IS JIMIIA, BITYCTHBIIETO oOmuraiuu. [Ipu ee HEeBBITOIHEHUH
KOMITaHUsI MOKET ObITh OOBSIBIIEHA HETLIATEKECTIOCOOHOM.

OOnuranuu AensTcs Ha WMEHHbIE U TPEIbSBUTENLCKUE. B 3aBUCHMMOCTH OT
OMUTEHTOB  Pa3IMYalOTCd OOJWTalid TOCYIAapCTBEHHOTO 3aiiMa ©  OOJuMTraI,
BBIITyCKacMbIe  [OpuandeckuMy  Jjunamu. CyImecTBYIOT —Takke OoOnwrammd ¢
oOecrieueHreM wim 6e3 odecrieueHus. Yaiie Bcero oOmraimy 00ecieyrBaroTCs 3a710roM
MMYIIIECTBA CAMOTO AMUTEHTA WM TPETHETO JIMILIA, PEIOCTABUBILIETO 00ECTICUCHHE.

Bekcenb — 9310 TIeHHas Oymara, TaKKe YIOCTOBEPSIOMIAS OTHOIICHHS
KPEIMTOBAHMS, OJTHAKO 00JIaIAroIIast PSAIOM crielupUIecKiX ocodeHHocTel. Brimaua 1 00-
pailieHue Bekcenel perymupyrorcss EnnHooOpasHbIM BekcenbHbIM 3akoHOM (EB3),
npuHATHIM Ha JKeneBckoit kordepertn B 1930 ropmy.

Pasnnuaerca mpoctoii u mnepeBogHON Bekcenb. IIpocmoini eexcenvb - 3TO

COCTABJICHHBI B YCTAHOBIIEHHOW (pOpME TOKYMEHT, COJEp KA MPOCTOE U HUYEM He



OOyCNOBJIEHHOE ~ 00S3aTENIbCTBO  OHOM  CTOPOHBI -  BEKcelenaTens — yIUIaTUTh
OIPENETICHHYIO JICHEKHYIO CyMMY JIPYrOd CTOPOHE - BEKCEIEIEPKATENI0 WM €ro
npuKazy (T.e. TOMY JIMILy, KOTOPOE YKaKeT BEKceJelep)Karesib). B mpocTtoM Bekcerne
Y4YacTBYIOT JBa Jiia. OIHO JMIO - BEKCENEeNaTeb BbIAAET BEKCEIb U CaMO IUIATUT 110
HEMY, JIPyro€ JIMIO - BEKCEJIENEpXKaTelb IOIyYaeT BEKCENb U NPEABSBILIIOT €ro K
TUIATEXKY.

Haubomnbiiee pacnpocrpaHeHre, OHAKO, MOMYYMJI HE MPOCTOM, a TMepeBOTHOM
Bekcelb. Ilepeeoonoil eexceny TPENCTABISET COOOM COCTABIICHHBIM B YCTaHOBJICHHOM
(opMe TOKYMEHT, KOTOPBII COIEP>KUT IMPOCTOE U HUUEM He 00YCIIOBICHHOE MPEIOAKEHIE
OJTHOM CTOPOHBI - BEKCEJEATENs APYroMY JIUILY - TUIATENbIIMKY YIUIATUTh OIPEICTICHHYIO
JEHEKHYIO CYMMY TPEThEMY JIMILY - BEKCEJIEIEPKATEIO WIH €ro NprKasy. B nepeBogHom
BEKCEJIC y4JacTBYIOT TpH JMIa. OIHO - BEKCENIENATeNlb BBIMCHIBAET BEKCENb, JIPYroe -
IUIATENIBIIMK IUIATUT 10 HEMY, TPETbE - BEKCEJIEHEpKarellb IOIydaeT BEKCENb U
IIPEABSBIISAET €r0 K OIUIATE.

Bexkcens sBnsieTcst cTporo popMaibHbIM JOKYMEHTOM, OTCYTCTBHE JIFOOOTO U3 €0
paHee NEPEUUCIICHHBIX PEKBU3UTOB JIMIIAECT JOKYMEHT CHJIbI IIEPEBOJHOIO BEKCEIS.
[lepeBoHOM BEKCENb JOJDKEH OOS3aTENIbHO COAEP)KATh CIEIYIOIIUME PEKBU3UTHI:
HaMMEHOBAHHUE JIOKYMEHTa BEKCEJeM, BKIIFOUEHHOE B TEKCT JOKYMEHTa (Tak Ha3bIBacMasi
«BEKCEJIbHAsi METKa»), MPOCTOE M HUYEM HE OOYCIIOBIEHHOE MPEIJIOKEHUE YIUIATUTh
OIPE/CIICHHYI0 CyMMY, HAMMEHOBAaHHE IUIATEIIbIIMKA, YKA3aHWE CPOKa IUIATeXkKa, MecTa
COBEpILICHNS IUIaTeXa, YKa3aHUE BEKCENeIepKATelIs, JaTy U MECTO COCTaBJICHHSI BEKCEJIH,
MTOJITIIACH BEKCENEIATENS.

B niepeBoTHOM BeKcee CyIECTBYET IT1aBHbII JOJDKHUK - IUaTeNnbyK. OaHaKo 10
TOr0, KaK OH JAacT CBOE COIJIACME HA IUIATEK, KOTOPOE HA3BIBACTCS AKLENTOM
MEPEBOJHOIO BEKCEJIsl, OH HE CBSI3aH BEKCEJbHBIM MPABOOTHOLIEHUEM M HE 00s3aH
IUIATUTh TIO BEKCEt0. BBIACHUTH, HAMEPEH IUIATENbIIMK OIUIATUTh BEKCEIb WM HET,
BEKCEJIE/IEPKATEIb MOXKET C IOMOUIIBIO MPEABSIBICHUS BEKCENd K aKUENTy. Takoe
NpEeIbsBICHNE, KaK TMpaBWIO, HE O00s3aTeNbHO, HO OYeHb BAXKHO Ui JAepKaTess
MIEPEBOIHOTO BEKCEJIs, TAK KaK JTaeT eMY BO3MOXKHOCTb Y3HaTbh, OY/IET JIM OIJIaYeH BEKCEb

IJIaTCIbIIMKOM 10 MOMCHTA HACTYIUICHHMS CPOKa ILIATCXKa. Hpe,Z[’bHBJ'ICHI/IC BCKCCIIA



aKIIeNITy BO3MOXKHO B JIFOO0O€ BpeMsl IO HACTYIUICHHs CPOKa IUIaTeXa. AKIIENT BEKCEIs
OCYIIECTBIISIETCSI MMYTEM COBEPIICHUS IUIATEIBIIMKOM Ha JIMIIEBOM CTOPOHE BEKCEI
HAQIIMCH: «IPUHATY, «aKIENTOBaH» WIM aHAJIOTHYHOW (opMynupoBku. C MOMEHTa
aKLENTa TUIATEJIBIUK CTAHOBUTCS TJIABHBIM JIOJDKHUKOM IO MEPEBOIHOMY BEKCEIIIO U B
ClTyyae HeOIIaThl K HEMY MOKET ObITh MPEIbSIBICH UCK. AKLIENT BEKCENsl I0JKEH ObITh
0e3ycitoBHBIM. J{OMyCKaeTcss YaCTUYHBIA aKIIETIT BEKCEIs, TP KOTOPOM ILIATENBIINK
00s13yeTCsl OIUIaTUTh 4YacTh BEKCEIbHOM CyMMbL. (OTKa3 IUIaTeNbIIMKA OT aKlenTa
YIIOCTOBEPSAETCSl MPOTECTOM BEKCENsl B HEAKIENTE, KOTOPBIA OCYLIECTBIISIETCS
HOTapUAIbHBIMU OPTaHAMHU.

Cpok 1151 omyiaThl EPEBOTHOTO BEKCEIISE MOXKET OBITh YCTAHOBIIEH HECKOJILKUMU
criocobamu. OH MOKET OBITh OMpPEIETICH KaJeHAApPHON JaTOM; CIIOBAMH «BO CTOJIbKO-
TO BPEMEHH OT COCTABJICHUS WJIM «BO CTOJBKO-TO BPEMEHH OT MPEABSBIICHUS) WIN «II0
IIPEIBSBICHUIO». B NEpBBIX - IBYX CIIydasx CPOK SIBIISIETCS ONPENEICHHBbIM. BO BTOPBIX
JIBYX - HEONPEACIICHHBIM. Bekcenb MpeabsBIAeTCS K IUIATEKY B JIEHb HACTYIUICHHUSA
CpoKa TulaTeka WIA B OJWH M3 JBYX CIEAYIOIIMX 32 HUM pabouux aHei. Bekcenb,
HOJICXKAIIMIA OIUIaTe 1O MPEIBSIBICHUIO, JOJDKEH OBbITh PEIBSIBICH K OIJIaTe B TEUCHHE
rojia C MOMEHTA €T0 COCTABIICHMSL.

K ommare wmoxeT ObITh TpPEenbsSBIECH KaK akKIENTOBaHHBIA, TaK U
HEAKILENTOBAHHBIA BEKCEIb. B Cilyyae TpenbsBIICHHS K OIUIATe HEAKIENTOBAHHOIO
BEKCEJIs TJIaTENbIIMK BIIPaBe OTKA3aThCs OT €ro OIiaThl 0€3 BCAKUX HEOJIAronmpUsITHBIX
nocnencTBuit st ce0st. Heoruiata Bekcens yaoCToBepsieTcs MPOTECTOM BEKCENsl K HEOI-
Jlate, TaKKe COBEPIIAEMON HOTAPHAIBHBIMM OpraHamMu. B cilyyae HEOIUIaThl aKIENTO-
BAHHOTO BEKCEJIsl TUIATEJBIIMK HECET OTBETCTBEHHOCTh M MOXKET OBITh OOBSBICH He-
iaTexxecrnocoOHbM. [Ipy HeoriaTe BeKcerst TaTesbIIMKOM UCK MOYKET OBbITh MPEIbSIBIICH
K BEKCEJIEATEIT0, MHAOCCAHTAM U aBAIMCTAM.

Bekcenn sBseTcs KJIACCHUECKOM OpIIEpHOM IIEHHOW Oymarod W Tiepenaercsi ¢
MIOMOIIIBIO NIEPEAATOYHOMN HAINKCHU - MHIO0CCaMeHTa. KomyecTBO nepeaaTouHbIX HaAIMCEN
He orpaHnumBaercs. JIumo, mepenmapiiee TEPEBOIHON BEKCENb, HE BBHIOBIBACT W3
BEKCEJIBHOTO IMPABOOTHOIICHUSI M HECET COJMMIAPHYI0 OTBETCTBEHHOCThH 3a aKUENT U 32

IIaTCXK IIO BEKCCIIO BMECTEC C BCKCCICOAATCIIEM H IINIATCIIBIITHUKOM. HO3TOMy qcM



OoubIIiee KOJMUECTBO pa3 MepeaaBacs BEKCENlb, TEM OOJIbIIe ero HaIeKHOCTh, TaK Kak
00JIbLIIEE KOIMYECTBO JIMLL HECYT OTBETCTBEHHOCTD I10 HEMY.

JIOTOTHUTENBHOM TrapaHTUEH MHTEPECOB BEKCEICNIEPHKATENS CIYKUT BEKCEIBHOE
MOPYYUTENBCTBO - aBalb. [lopydunTensCTBO OGOPMIISIETCSl HANMCAHWEM Ha JIMLEBOM
CTOpPOHE BEKCENsi WIM Ha J00aBOYHOM JIUCTE CIIOB «KaK IOPYUYHUTENbY», «OIUIaTa
rapaHTHUPOBAHA» WIIM WHOM SKBUBATEHTHOM (hOPMYIMPOBKON. ABab MOXKET ObITH JTaH 3a
IUTATENbIIMKA, UHJOCCAHTA WM BEKcelenaress. ABAJIMCT - BEKCEJbHBIM MOPYYUTENb
OTBEYAEcT B TOM K€ OOBEME, UYTO M JIMIO, 3a KOTOPOE OH MOpYyUYWICsA. ABAJIMCT HECET
COJIM/IAPHYIO OTBETCTBEHHOCTH 3a AKLIENT M IUIATEX IO BEKCEII0 BMECTE C AKLIENTAHTOM,
BEKCEJIEAATeNIeM U UHJIOCCAaHTAMH.

B cityyae HeoriaTel BEKCeNsl BEKCeNeepKaTeNb BIpaBe NOTpeOOBaTh OILUIAThI OT
mo00ro HHIOCCAHTAa, BEKcenedarens WM aBainucta. [lpy 3TOM OH He CBs3aH
HOCJIEIOBATEBHOCTBIO, B KOTOPOW OHH OOSI3BIBAIMCH, U MOXKET MPEIbSIBUTH TPEOOBAHUE K
TOMY U3 HUX, KOTOPbI OKKETCS €My HauOoJIee IIaTeKeCiOCOOHBIM, M B3bICKATh C HETO
BCE IPUYHTAIOIIEECS IO BEKcemo. JIMmo, orulaTuBIIEe NEPEBOJHOM BEKCENb, CaMO
CTaHOBUTCSI BEKCeJleJIepaKaTeseM, Tak KaK Mociie IiaTexa BeKcenb nepeaaercs emy. OHo
B CBOIO OY€pe/Ib BIPaBe MOTPEOOBATh OIUIATHI BEKCENS OT BCEX 00S3aHHBIX 110 HEMY JIULL.
Jlanee Bce MOBTOpPSIETCS B TOM K€ MOPSIJIKE, ITOKa MOCIeHee 00S3aHHOE JIMLIO HE OILIATUT
BEKCEJIb WM HE OyZIET OOBSIBIICHO HETUIATEKECIIOCOOHBIM.

Yexom mipusHaeTcs IieHHas Oymara, cojepaiias HUYeM He OOYCIOBJICHHOE
pacrnopsbkeHre 4ekojarenisi OaHKy NpOW3BECTH IUIAaTeK YKA3aHHOH B HEM CyMMbI
yekozepkateo. Ecim Bekcellb UCnonb3yeTcs B OCHOBHOM JJIsl KPEIUTOBAaHMSA, TO cdepa
NPUMEHEHMS YEKA - PACUETHBIE OTHOLLICHUSI.

Uek Tarxke sBISIETCS CTPOro (QopMmaibHbIM JOoKyMeHToM. OOpasen dYeka
yrBepxkaaercs LlenTpanbHbiM OankoMm Y30ekuctana. Yek TOHKEH colepxaTh 00si3a-
TEJIbHBIE PEKBU3UTHI: HAMMEHOBAHUE «UEK», BKIIFOUEHHOE B TEKCT JOKYMEHTa (UE€KOBas
METKa); TOpYYEHHE IUIATEIbIIUKY BBIUIATUTh OMNPEACICHHYIO JCHEKHYI0 CyMMY;
HaVMEHOBAHUE TUIATENBIIMKA U HOMEP €0 CYEeTa; YKa3aHWE BAIIOTHI IUIATEXKA; YKa3aHHE
JaThl W MECTa COCTaBJICHWS 4YeKa; MOANUCH yekopaatens. OTcyrcTBHe T000TO U3

MEPECUUCIICHHBIX PEKBU3UTOB JIMIIACT JOKYMCHT CHUJIbI YCKA.



Uek BO MHOIOM HAIIOMHUHAET TIEPEBOAHOM BEKCENb, OJHAKO HMEET
CYLIECTBEHHbIE OTIIMYMA. B 4UEKOBOM NMPABOOTHOIIEHUN TaK €, KAK U B OTHOIICHHUHU IO
MIEPEBOTHOMY ~ BEKCEJI0, Y4YacTBYIOT TpU JHLA. Yekomarenb BbITUCHIBAET —YEK.
Yekonepkarenb SBISIETCA €r0  BIAJENbIIEM U BIOpaBe TpeOOBaTh OIUIATHl YeKa.
[InaTenplkaM 1Mo Y€Ky B OTIIMYME OT BEKCEIs MOXKET ObITh TOJILKO OaHK, B KOTOPOM
YeKo/aTellb MMEET CPEACTBA, KOTOPHIMH OH MOJKET PACIOPSHKATHCS IMOCPEICTBOM
BBICTABJICHUSI YEKOB. JTO O3HAYAET, YTO BBHICTABJICHUIO YEKOB Ha OIPE/IEICHHbIN OaHK
JIOJDKHO TIPEIIECTBOBATh 3aKJIIOYEHHE ¢ 0AHKOM YEKOBOTO JOr0OBOpPA, CIEHHATIBHOTO
COIJIAIICHUs, MPEINOIaralolero pacnopsbKkeHHE CPeACTBAMH KIMEHTa C IOMOILBIO
4yekoB. B cuiy uekoBoro noroBopa OaHK 0O0si3aH OIUIAYMBATh YEKH, BBIMCAHHBIC
KJIMEHTOM B COOTBETCTBHH C JJOTOBOPOM U B MPEAETAX CYMM, HaXOJSIIMXCS y KIMEHTa B
OaHKe (YEKOBOrO MOKpPBITHs). UEKOBBIM JIOrOBOPOM MOXKET ObITh MPEIyCMOTpPEHA U
OIUIaTa YeKa CBEpX IMOKPBITUS 3a CUeT KpeauToB OaHka. OJHAKO 0OS3aHHOCTH OaHKa
OIUTAYMBaTh Y€K HE IOJy4aeT OTPaKEHHs B TEKCTE€ CaMOro 4Yeka M HaxoIuTcs 3a
paMKaM{ 4YEKOBOTO IPAaBOOTHOIIEHHsA. baHK HeceT 3Ty 00sS3aHHOCTb TOJBKO Mepen
YeKoJaTeseM -CBOMM KIIMEHTOM, a He TNepes YeKoaepkaTeneM. baHK MOXeT oTKa3zaTbCs
OT OIUIaThl Y€Ka, M 4YeKOJAep)Kareidb HE BIpaBe TpeOOBaTh OT HEro OIUIaThl B
NPUHYIUTEIBHOM Topsiike. B 3TOM ciyyae OH MoOXeT 0OpaTuUThCsl 3a OIUIaToM K
YEeKOJIaTeIN0, aBAIMCTaM WIIM MHAOCCAHTaM, M Te€ 00si3aHbl oruaThth 4ek. [locne 3toro
YeKO/1aTelTh, OIJIATUBIIMM YeK, BIPABE MPETbIBUTH UCK K OaHKY O HAPYIIICHUH YEKOBOTO
JI0roBOpA.

Yek NoexuT oriate OaHKOM, €CITM OH MPEIbSBIEH B YCTAHOBJICHHBIM 3aKOHOM
CPOK U BBICTAaBJICH B COOTBETCTBUU C YEKOBBIM JIOTOBOpOM. DakT OTKa3a IIaTeblIIKa
OT OIUIaThl YeKa YAOCTOBEpSIETCS WM MPOTECTOM YeKa B HEOIUIAaTe, COBEPLIAEMBIM
HOTapHaJIbHBIMU OpraHaMH, OTMETKOW OaHKa-TUIaTelNbIIMKa 00 OTKa3e OT OIUIaThl YeKa
WJIM OTMETKOM O HEOIUTaTe MHKACCUPYIOIIEro OaHKa.

JlelicTBytoliee 3aKOHOMIATENILCTBO MPEIYCMAaTPUBAET CYILIECTBOBAHHE OPACPHBIX
(MepeBOJHBIX), UMEHHBIX M TMPEIbSIBUTEIBCKUX 4YEKOB. OplepHbId YeK IMepeaaeTcs IMpu
MOMOIM MHZAOCCaMeHTa. WHIOCCMpOBaHME 4YeKa OCYILECTBIAETCS TakK e, KaKk W

WHJIOCCUpOBaHUE Bekcesl. IMeHHO# yek BooOIIIe He MOJISKUT Tiepe/iaje.



JU1st OBBIIIEHHST HAJIEKHOCTU PACYETOB 10 YEKaM M CHUKEHUS PUCKA OIUIaThl 110
YeKy HEHaJIeKaIleMy JIMIy CYIIECTBYIOT TIepeuepKHYyThle (KPOCCHUPOBAaHHbBIE) U
pacueTHble 4ekH. KpoccHpoBaHuMe 4Yeka MPOWU3BOAMUTCS JBYMs NapajlieIbHbIMU
JUHUSMH Ha JIMIIEBOM CTOPOHE YeKa. Ecim MexIly 3TMMHU JIMHUSMUA HAYErO HE HAIMCAaHO
WIM HalKMCaHO CJIOBO «0aHK», KPOCCUpOBAaHUE sBisieTcs oOmmM. B atom cimydae ma-
TENBLIIMK MOYET OIUIATUTh Y€K TOJIBKO APYyroMy OaHKy WM cBoeMy KimeHTy. Ecim
MEKIY NapauICIIbHBIMU JIMHUASIMU COJIEPKUTCSI HAMMEHOBAHHE TUIATENbIIMKA, JIEpKaTelb
YyeKka, MMEIOIIEro OO0IIee KPOCCUPOBAHUE, MOXKET MPEAbsIBUTH €ro TOJIBKO OaHKY,
HAaUMEHOBAaHME KOTOPOIO YKa3aHO MeXAy JUHUsAMH. [lmaTexx mo pacyeTHOMy 4YeKy
OCYILECTBISIETCS. TOJBKO B OE3HATMYHOM IMOpPSAKE, OIUlaTa TaKOro 4eKka HaIMYHbIMU
JICHbIaMH HE JIOITyCKAETCS.

CyllecTBYIOT U ApYTUE Pa3HOBUIHOCTH LIEHHBIX Oymar. Hanpumep, KOHOCaMeHT -
JOKYMEHT, YAOCTOBEPSIOUMI TPUHATHE TIpy3a K TIEPEBO3KE M IO3BOJIAIOLINN
pacropspKaThCsl TPy30M, HAaXOMSAIIMMCS B IyTH, MOCPEICTBOM COBEPLICHHUSI CHETIOK C
KOHOCAMEHTOM; cOeperareibHble CepTU(UKATHI, YIOCTOBEPAIONIME CYMMY BKJIaJa,
BHECEHHOTO B 0aHK, M TpaBa BKJIA[YMKA HA TIOJYyYEHUE 10 UCTCUYCHUH YCTAHOBJICHHOTO

CpOKa CyMMBI BKJIaJa ¥ IIPOLICHTOB IT0 HEX U JIp.

§ 3. PaGotbl, ycuryru, ungopmaimsi 4 pe3y/ibTaTbl HHTELUIEKTYAIBLHOM

HCHATCJIBHOCTH

OOBeKTaMu  00SI3aTENILCTBEHHBIX MPABOOTHOIICHUH SIBIISIIOTCS  CaMM  JICHCTBUS
00513aHHOTO JIMITA, KOTOPHIE MOTYT BBIPA3UTHCS B COBEPIIICHIN UM PAOOTHI WIIM OKa3aHUH
ycnyr. CoBepiiaemast paboTa B psijie ClTydaeB UMEET CBOEH IIeTIhI0 CO3/IaHHE KaKOrO-TT00
OBEIIIECTBIICHHOTO PEe3yJIbTaTa, KOTOPHIA SIBISIETCSl TPEAMETOM 00sI3aTeTb.CTBEHHOTIO
npaBooTHoIIeHus1. Hamprmvep, paboTta moapsiurKa 1mo W3roToBJICHUI0 MEOSIN MPUBOJIHT K

CO3JIAHUIO HMHIVBUAYATbHO-OMPECTICHHON BEIM - MEOEIBHOTO TapHHUTypa, KOTopas M



ABJIAETCS TPEAMETOM JOroBopa monpsaa. OmHako HE BCSKUE MACHCTBUS CYyOBEKTOB
00s13aTENLCTBEHHBIX MPABOOTHOLIEHUIM MPHUBOJAT K CO3JAHUIO PE3yJIbTaTa, UMEIOLIETO
MarepuanbHyto Qpopmy. Hampumep, oxa3aHue MEIUIIMHCKHX, BETEPUHAPHBIX,
TYPUCTUYECKUX YCIYT, YCIYT MO OOYYEHUIO HE MPUBOAUT K TMOSBICHUIO KaKUX-THOO
npenMeroB. B 3TOM cilydae MHTEpeC KIMEHTa 3aKIIFO4acTcss B CaMOM  IOJy4EHUH
COOTBETCTBYIOIIEH YCIIyTH, KOTOPAsi U ABJIACTCS OOBEKTOM JTAHHOTO MPABOOTHOLICHHS.
Pe3ynbTaThl MHTEIIEKTYaJIbHOIO TBOpYECTBA (MPOU3BEICHUS JIUTEPATYPHI,
UCKYCCTBa, HAyKH, U300pETEHMs], MOJIE3HBIE MOJEINH, MPOMBIILIIEHHbIE 00pa3slbl U JIp.)
001aJat0T 3HAaYUTEIBHBIM MPABOBBIM cBOeOOpazueM. C 0JTHOW CTOPOHBI, AESITEIbHOCTD
IO HUX CO3JaHUI0 MOXET OCYIIECTBIATbCA B paMKax OOs3aTENbCTBEHHBIX IIpa-
BOOTHOILIEHUI, HAIIPUMEP aBTOPCKOro JoroBopa. C qpyroi CTOPOHBI, OCHE UX CO3/IaHUs
Yy aBTOPOB BO3ZHHMKAIOT aOCOJFOTHBIE IPaBa, UCIOIb30BAHUE KOTOPBIX BO3MOXKHO TOJIBKO C
cornacusi TnpaBooOnajareneil. B cBI3M ¢ 3TUM pe3ysbTaTbl HHTEIUIEKTYaIbHOIO

TBOPYCCTBA HA3BIBAIOTCS 00BEKTaMH I/II-ITeJ'UIeKTyaJ]I)HOﬁ COOCTBEHHOCTH.

IJIABA IV. COOEPKAHME I'PAYKIAHCKHAX IMTPABOOTHOIIEHUIA

B niporiecce rpaxk1aHCKO-TIPaBOBOTO PEryIMPOBAHUS OOIIECTBEHHBIX OTHOIIICHUI
UX YYaCTHUKU HAJCISIFOTCA CYOBEKTHBHBIMU IIpPaBaMU U OOS3aHHOCTSMH, KOTOPhIE B
JATbHEUIIEM W TIPEIONPEACISIIOT MOBEACHUE YYaCTHUKOB B paMKax CYILECTBYIOLIMX
MEX]Ty HUMU MPaBoOTHOIIEHUH. Kak 1 Jito0bie 00IIeCTBEHHBIE OTHOIICHUS TPaXkIaHCKHE
MIPaBOOTHOIIICHUSI YCTAHABIIMBAIOTCS B pe3yJIbTaTe B3aUMOJICHCTBUS MEXIY JitoapMu. B
MPAaBOOTHOILIEHHUSX B3aUMOJICUCTBUE €r0 YYaCTHUKOB OCYILECTBIISIETCSI B COOTBETCTBUU C
NpUHAUISKAIUMA UM CYOBEKTHBHBIMH TIpaBaMd W BO3JIOKEHHBIMH Ha  HUX
00s3aHHOCTSIMU. Tak, B TPABOOTHOIICHUSX KYIUTM-TIPOJAXKH TIPOJABeIl TepeaeT

KYIUICHHYIO BCIIIb IIOKYIIATCIIIO B COOCTBEHHOCTh Ha YCIOBHAX WM B CPOKH,



OIpEAEAEMBIE JIOTOBOPOM MEXKAY HHMH, a MOKYIATelb BbIIAYMBAET MPOJABIYY Jie-
HEXKHYIO CYMMY, pa3Mepbl U CPOKH TIepe/iaud KOTOPOM OMpe/IesieHbl TEM K€ JI0rOBOPOM.

Bxomspie B mpeaMeT TPaXIaHCKOrO TpaBa OOIIECTBEHHBIC OTHOIICHUS B
pe3yJbTaTe UX MPaBOBOTO PETYIMPOBAHMS HE HCUE3AIOT, a JIUIIb IPUOOPETAIOT IPABOBYIO
dbopMy, ¢ TOMOIIIBIO KOTOPOH yrnopsimounBaeTcst v cojepxanue. [loatomy conepskanue
TPOKJAHCKMX  MPABOOTHOLIEHWM  0OOpa3dyeT B3aUMOACWUCTBHE WX  YYAaCTHUKOB,
OCYIIECTBIISIEMOE B COOTBETCTBHM C UX CYOBEKTHBHBIMHU TpaBaMH M OOS3aHHOCTSIMHL

@Dopma TPAKIAHCKUX TMPABOOTHOIIEHUM, CYOBEKTUBHBIC TpaBa U OOSI3aHHOCTH,
NPUHAISKAIINE UX YIaCTHUKaM, 00pa3yroT ux mpaBoByio dopmy. [loa cyObeKTHUBHBIM
NPaBOM TOHUMAETCSl IOPUAMYECKH OOECIeYeHHasi Mepa BO3MOXKHOTO —TOBEICHUS
YIPAaBOMOYEHHOTO JIMLA, a MOJ CYOBEKTUBHOM OOS3aHHOCTBIO - OPUIANYECKH
00yCJIOBJIEHHas Mepa HEOOXOJUMOIO MOBEAEHHS OOS3aHHOIO JMIA B TIPaXIAHCKOM
npaBooTHOIIEHHH. OCOOEHHOCThIO CYOBEKTUBHBIX I'PaKAAHCKUX IpaB M 0Os3aHHOCTEH
ABJIAETCS TO, YTO OHU HOCST JIMOO MMYILECTBEHHBIN, JIMOO JIMUYHBIA HEMMYLIECTBEHHBIN
xapakTep. Tak, mpaBo COOCTBEHHOCTH - 3TO MMYIIECTBEHHOE IPaBO, MPEIOCTABIAIOLICE
ero o0JagaTeno IPUANYECKH OOECIIEYEHHYI0 BO3MOKHOCTh 10 CBOEMY YCMOTPEHUIO

BJIaJICTh, IIOJIb30BATHCA U PACTIOPKATHCA ITPUHAMJICKAIIMMU €MY BCIIAMU.

[IpaBo Ha 3amUTy YECTH, JIOCTOMHCTBA W JIEJOBOM pEIyTallMk - JIMYHOE
HEUMYILECTBEHHOE MPaBO, KOTOPOE MPEIOCTABIAET YIPABOMOUYECHHOMY JIUILY FOPUANYECKU
00€ECTIeYeHHYI0 BO3MOXKHOCTh TpeOOBaTh OMPOBEPKEHUSI TOPOYAIUX €r0 YeCTh,

JOCTOMHCTBO U JICJIOBYIO PEITYTAIMIO CBE/ICHHIA.

Eauncrso conepxanus ¥ GopMbl IPaKIAHCKUX PABOOTHOLLICHUIA
I'paxxaHCKME MMYIIECTBEHHBIE NPABOOTHOLIEHHS HEJB3S1 MOJHOCTHEO OTHECTH
HU K SKOHOMHYECKOMY 0a3ucy, HU K MPaBOBOM HajAcTpoiike. OHU MPENCTaBISIOT COOO0M
JUAJIEKTUYECKOE €JMHCTBO ASKOHOMUYECKOTO Cozep:KaHusi U mpaBoBod (opmbl. dopma
IPAXKTAHCKUX UMYILIECTBEHHBIX TIPABOOTHOIICHNI HAXOAUTCS] BHE SKOHOMHYECKOTO Oasuca.
[To3TOMYy JHMYHBIE HEMMYIIECTBEHHBIE MPABOOTHOLIEHHUSI OTHOCATCS K HAJICTPOCYHBIM

SIBJICHMSIM.



B 1MBWIMCTHYECKON JIMTEPATYpe IHUPOKO PACIPOCTPAHEHO MHEHHE O TOM, YTO
COACP)KAaHUE TPAKIAHCKUX IIPABOOTHOILIEHUN 0Opa3yeT CyObEKTUBHbBIE IpaBa U
O0SI3aHHOCTH €TI0 YYaCTHUKOB. JTa MMO3ULMSI BIIOJIHE JOIYCTUMA JUIs TEX aBTOPOB, KOTOPBIE
paccMaTpuBalOT TPAKAAHCKUE TMPABOOTHOIIEHHUSI KaK caMy OOIECTBEHHBIE OTHOIICHMS,
YPery/JIMpOBaHHEIC HOPMAMM TP@KIAHCKOro mnpaBa.” IIpM 5TOM OHM BIIAJAIOT B
MIPOTUBOPEYME, YTBEPXKIAsl, YTO COJEPKAHWE TaKUX MPABOOTHOUIEHUI COCTABIISIOT
rpaXkIaHCKUE TpaBa M 00s3aHHOCTH. CyObEeKTHBHBIE K€ IpaBa U OOS3aHHOCTU MOSIB-
JSIFOTCSL JIMILB B pe3yJIbTaTe MpaBOBOro peryiupoBaHus. [lostomy nomyuaercsi, 4To
OOILIECTBEHHOE OTHOIIEHUE JI0 €r0 MPAaBOBOTO PETYIMPOBAHUS HE MMEIO CBOETO CO-
JepKaHus, TMOO OHO MCYE3TI0 B POLIECCE IPABOBOTO PETYJIMPOBAHUSL.

Bmecre ¢ TeM, BIOJHE JIOIMYCTUMO TOBOPUTh O CYOBEKTHBHBIX IIpaBaxX H
O0SI3aHHOCTAX KaK O IOPUIUYECKOM COJIEPKAHUM T'Pa)KIaHCKUX MPABOOTHOILIEHHM, TO-
CKOJIbKY B HMX 3aJI0)KEHa BO3MOXKHOCTb TOT'O B3aUMOJICHCTBUSI YYaCTHHMKOB ITPABOOT-
HOIIIEHUM, KOTOphIe OOpa3zyroT ero cojaepxkanue. [loatoMy B nanbHeinieM moj ropu-
JMYECKUM COZEP’KaHUEM T'PaXKIAHCKUX MPABOOTHOLLUECHUM MOHUMAIOTCS CyOBEKTUBHBIC
paBa ¥ 00S3aHHOCTH, IPUHAIIEKAIIME YYaCTHUKAM MTPABOOTHOLLICHHI.

I''TABA V. BOBHUKHOBEHUWE, U3BMEHEHUE U ITPEKPAIIIEHUE

T'PAKJIAHCKHNX ITIPAB 1 OBSI3AHHOCTEM

I'paxnanckue mpaBa M OOS3aHHOCTH ~ BO3HMKAIOT M3 OCHOBAHWIA,
NPETyCMOTPEHHBIX 3aKOHOM W MHBIMH IPAaBOBBIMH aKTAMM, a TaKKe W3 JEHCTBUUI
IPAKIAH U IOPUIMYECKHUX JIMIL, KOTOpPBIE XOTS M HE NPELyCMOTPEHbI HOPMATHBHBIMHU
JOKYMEHTaMH, HO B CHIIy OOIIMX Hayajdl U CMbICHA TPAXKIAHCKOrO 3aKOHOAATENbCTBA
HOPOXKIAIOT TPaXKIaHCKKUE IpaBa M 00SI3aHHOCTU. B COOTBETCTBUM C 3THM IpakJaHCKUE
MpaBa ¥ 00S13aHHOCTH BO3HMKAIOT:

- U3 JIOTOBOPOB M MHBIX CHEJIOK, MPETYCMOTPEHHBIX 3aKOHOM, a TAKKE W3

JOTr0OBOPOB U CACIIOK, HC ITPEAYCMOTPCHHBIX 3dKOHOM, HO HC ITPOTUBOPCYAIITNX CMY,

! Coserckoe rpaxjanckoe npaso ( H.A.bespyk, O.B.boiikos, M..bparunckuii. I[lox pea. B.A.Pscennesa, T.,1, M.,
1986, C. 74.



- U3 aKTOB TI'OCY/APCTBEHHBIX OPraHOB M OPraHOB MECTHOIO CaMOYIpPaBJICHUS,
KOTOpbIE TIPEIyCMOTPEHbI 3aKOHOM B KAaueCTBE OCHOBAHUS JJIsi BO3HUKHOBEHUS
IPaXIAHCKUX TPaB U 00S3aHHOCTEN;

- U3 Cy/1IeOHOTO pEelIeHHs], yCTAHOBUBIIIETO IPaXKIaHCKHUE TpaBa M 00s13aHHOCTY;

- B pe3yJbTare MPUOOPETEHUS HMMYILECTBA 10 OCHOBAaHUSM, JOMYCKAaeMbIM
3aKOHOM,;

- B pe3ylbTare CO3JaHusl TPOW3BENCHUN HAYKH, JIMTEPATYpbl, HWCKYCCTBA,
M300pETEHMI 1 MHBIX PE3YJILTaTOB MHTEIUICKTYIbHOM AESTEIbHOCTH;

- BCJIEAICTBUE IPUUMHEHUS BPEAa IPyroMy JIULLY;

- BCJIEAICTBUE HEOOOCHOBAHHOTO OOOTAIIICHUS;

- BCJICZICTBUE UHBIX JEUCTBUI IPAYKIAH U FOPUINIECKUX JIALL;

- BCJICJICTBUE COOBITUM, C KOTOPHIMU 3aKOH WJIM WHOM TMPABOBOM aKT OOSI3bIBACT
HACTYIUIEHUE IPa’KAaHCKO-TIPABOBBIX ITOCIIE/ICTBHIA.

l. T'paxnanckue mnpaBa U OOS3aHHOCTH, COCTABIIIOUIME COACpIKaHUE
IPaKIAHCKUX MPABOOTHOIICHUI BOHUKAIOT U3 FOPUIIMYECKHUX (PAKTOB, C KOTOPHIMH 3aKOH
U IPyTUE MPABOBBIE AKThI CBSI3bIBAIOT BO3SHUKHOBEHHUE, U3MEHEHUE U MPEKPALLIEHUE 3THX
npaB U o0si3aHHOCTEN. CIUCOK 3THX FOPUAMYECKHX (DAKTOB HE SIBISIETCS 3aMKHYTBIM U
BKJIIOYAET JIMIIb HanOoJiee 4acTo BCTpeyarolyecs ocHoBaHusl. FOpunnueckuit GakT, He
YCTAHOBJICHHBII 3aKOHO/IATENILCTBOM, MOXKET CTaTh OCHOBAHUEM ISl BOZHUKHOBEHHUS,
M3MEHEHMS U TIPEKPAICHNS TPKIAHCKUX MPaB ¥ 00S3aHHOCTEH B CIlyyae COOTBETCTBHUS
oOlMM HayajaM U CMBICTY TPa)XJIaHCKOTO 3aKOHOJATEIhCTBA  (IPUHIIUIIAM
JCTIO3BUTHUBHOCTH, CBOOO/IbI IOTOBOPA, PABEHCTBA CTOPOH U JIp.).

2. V3 O BhlLIENPUBEACHHBIX OCHOBAaHUM JiI BO3HMKHOBEHMS TPAKIaHCKHX
MpaB U OOA3aHHOCTEN TOJNBKO 2 SIBIISIFOTCS HOBBIMM IO CPaBHEHMIO C ['paknaHCKuM
KoziekcoM 1963 roma. I10 cydedHnoe pewienue, yCTAaHOBUBLIEE TPAKIAHCKUE IIpaBa U
00SI3aHHOCTH U HpUOOpemeHue umMyuecnea He u3 JI0rT0OBOPOB U UHBIX C/IENIOK JIMOO aKTOB
TOCYJIapCTBEHHBIX OPraHoB, a IO JAPYTUM JIOMyCKaeMbIM OCHOBaHUSM. JlaHHbIC 2
OCHOBaHWUsI ObLITM M3BECTHBI B Cy/ICOHOM MPAKTHKE, HO HE BHIICISUINCE.

3. B kadyecTBE BHEUIHETO OCHOBAHUS IPAXIAHCKO-TIPABOBBIX OTHOILIEHUI Ha3BaH

noroBop. Pedb uier o 1oropopax, 3aKo4aeMbIX 10 CBOOOJHOMY YCMOTPEHHIO CTOPOH, &



HE HA OCHOBAaHMM IUIAHOBBIX AaKTOB, JOTOBOpaX, KaKk MPETYyCMOTPEHHBIX, TaK U HE
NPETyCMOTPEHHBIX 3aKOHOM MJIM MHBIMU ITPABOBBIMU aKTAMH.

4. AKTBI TOCyJapCTBEHHBIX OPraHOB MECTHOTO CaMOYIIPABJICHUS MOTYT TETeph
CITy’KHTh OCHOBAaHHMEM JUIS1 BOHUKHOBEHMS TPKJAHCKHUX MPaB M 00s3aHHOCTEH JMIIb B
Clly4asix MpsIMO TPETyCMOTPEHHBIX 3aKOHOM. B 4acTHOCTH, psil TakMX akTOB - aKT
TOCYJJApCTBEHHOM PErUCTpallii TPAXIAHWHA B KAueCTBE WHAVMBHUIYAIbHOTO IIPEA-
NpUHUMATENS], PEIICHUE YIOJIHOMOYEHHOTO TOCYAAPCTBEHHOTO OpraHa WM OpraHa
MECTHOTO CaMOYIIPaBJICHUsSI O CO3/IaHWM YAaCTHOTO MPEANpUSTHS, OCHOBAHHOTO Ha
IIPpaBe XO3sIMCTBEHHOIO BeleHH U Jip. TepMHH "MaHoBbIM akT" B I"paXkIaHCKOM KOJEKce
HE HCTIOJIB3YeTCsl.

5. I'pakmaHCKul KOAEKC MPEAOCTaBUII CYTy IIUPOKHUE TTOJIHOMOYMS MPU 3aIUTE
TPaKTAHCKHUX TPaB, B YaCTHOCTH IO BOMPOCAM, TI0 KOTOPBIM CTOPOHBI MPABOOTHOIIICHUS
HE MpUIUIM K COIVIAUIEHHIO W, TE€M CaMblM MpuUAan CyIJeOHOMY aKTy XapakTep
ropumaeckoro akra. CyneOHbIe peleHrs MOTYT HE TOJBKO M3MEHSTh WM MpeKpaliaTh
y’K€ BO3HMKIIME IpaBa U OOSI3aHHOCTH, HO U CIYXXUThb OCHOBAaHHEM IS HUX
BO3HUMKHOBEHUSI. Tak OOBSIBJIEHME HECOBEPLICHHOJETHETO MOJHOCTBIO JIEECIIOCOOHBIM
(sMaHCHTIaLKST) BO3MOYKHO IO PELIEHUIO CY/Ia.

Pemienne cyna mo mpengoroBOpHBIM CIIOpaM CO3AaeT IpaBa UM O0S3aHHOCTH
CTOPOH. YCIIOBUSI JOTOBOpA MpHU CIIOpPE OMPEACIISIOTCS PEIICHUEM Cyla U JOTOBOP
NPHU3HAETCS 3aKIIOYEHHBIM Ha YKa3aHHBIX B PEILCHUM Cyla YCIOBUSX, JaXKe €CIU IpU
HAJIMYMM PEUICHUs] O MOHYXKJICHUU 3aKJIIOUYMThH JIOTOBOP CTOPOHA YKJIOHSIETCSI OT €ro
BBITTOTHEHYIS.

6. HoBbIM siBIISIeTCS OCHOBaHME, YKa3aHHOE B [ 'pakgaHCKOM KozieKce, Hapsity C
JIOTOBOPOM U JIPYTHIMH CETKaMH HEBO3MOXKHO MPHOOpETEHHE HMMYIIECTBA MO0 OCHO-
BaHMUSIM, TPEITYCMOTPEHHBIM | paXkKIaHCKUM KOAEKCOM WM APYrMMH 3akoHaMH. K HiM
['pakmaHCKU KOZEKC, B YaCTHOCTH, OTHOCHUT MPHOOpPETEHHE IpaBa COOCTBEHHOCTH Ha
UMYILECTBO B CHJIy MPHOOPETATENbCKOM JAaBHOCTH, HA HAXOAKY Ha OE3HAI30PHBIX KU-
BOTHBIX, HA KJI/I.

7. HeocHoBarensHOE oOoramieHne Kak OCHOBAaHUE JJIsi BOZHHUKHOBEHHS TPaB U

OO0SI3aHHOCTEH HAMOJHEHO OoJiee MIMPOKMM cojiepikaHreM. K HEeOCHOBATEILHOMY



00OTaIIEHNIO OTHOCUTCSI HEOCHOBATEIBbHOE TOTy4YEeHHE ICHEKHBIX CPEACTB M YKIOHEHHE
OT MX BO3BpaTa, a TAKKE HEOCHOBATEILHOE COEPEHKEHUE JEHEKHBIX CPEICTB 3a CUET
JPYroro JIMLA.

8. K ropuamueckum (akrtam, ClIyKaldM OCHOBAaHWUEM I BO3HUKHOBEHUS
IpaXJaHCKUX NpaB M O0S3aHHOCTEH, OTHOCATCSA TAKXKE JNEHCTBUS, HE YIOMSHYTHIE B
I'paxxmanckoM kozaekce. CoOBbITHS, T.€. OOCTOATENBCTBA, HE 3aBUCSIIME OT YEJIOBEKa
(cMepTh TpaXIaHWHA, CTUXUIHBIC SIBICHUS, BOCHHbIE JCHCTBHUS YIIOMUHAIOTCS B PAZE
crateil ['paxxganckoro kozaekca. CoObITHS CIy’KaT OCHOBAHUEM /ISl BOSHMKHOBEHMS
TPaXTAHCKUX TPaB U OOS3aHHOCTEH, KOTJa MPaBOBbIC aKThl CBSA3BIBAIOT C HUMH TaKUE
HIOCTIE/ICTBUSL.

Hapsimy ¢ aKkTUBHBIMH JEWCTBUSMH OCHOBAaHHMEM JUIS BO3HHKHOBEHUSI
IpakKIaHCKUX IIPaB U 00s13aHHOCTEN MOT'YT OBITH BOJISL, BBIpAXKEHHAS ITyTEM MOTYaHMs, WITH

HCOCHOBATCJIIbHOC BO3ACPIKAHNC OT I[GﬁCTBHﬁ.

Mepbl caM03alMTHI B TPAXKIAHCKUX IIPABOOTHOIICHUSIX

HopMmbl TpaskmaHCcKoro mpaBa BO3JICHCTBYIOT Ha OOIIECTBEHHBIE OTHOIICHUS,
CKJIaJIbIBAIOIIIUECS TI0 TOBOJY MAaTEepPHAJbHBIX W HEMaTepUAbHBIX Ojar, IMyTeM
JIOBOJIBHO JICTAJIHHOW PErlaMEeHTAIMK CIIOCOOOB U MPEIEIIOB OCYILIECTBIICHHUS TPaB U HC-
MOJTHEHUSI OOSI3aHHOCTEW y4YaCTHUKaMM 3THX OTHouleHuil. [IpaBoBoe perymupoBaHue
JOCTUTaeT MOCTABJICHHOW Mepell HUM IIeJM MOCPEJACTBOM BO3ACHCTBHSA Ha TMOBEICHUE
YYaCTHUKOB COLMATLHBIX CBSI3EH B pe3yJibTaTe pealn3allii CyObEKTUBHBIX TPAXKIAHCKUX
MPaB U FOPUANYECKUX O0SI3aHHOCTEN.

I'paxpaHCKuil 3aKOH HAAENSET YYAaCTHUKOB TPAKIAHCKUX ITPABOOTHOLICHHUN
CyOBEKTUBHBIMU TpPaBaMU, KOTOPHIM COOTBETCTBYIOT CYOBEKTHBHBIC OOS3aHHOCTH
npyrux suil. Ilpasonadenenue xak mpueM TpaKIaHCKO-TIPABOBOTO PEryIHMPOBAHUS
peau3yercss BO BCEX MHCTUTYTaxX TPa)KAAHCKOro mpaBa. Ero yHuBepcaibHOCTH 3a-
KJIIOYAeTCA TakKe BO BCEOOIIHOCTH B CYOBEKTHOM acleKTe - Bce 0€3 MCKIIOYEHMS
CYOBEKTHl TPaKIAHCKOTO TMpaBa SBISIOTCS CYOBEKTaMH TPaBOOOIAAIONIMMH, Ha-

JIETIEHbI KOMILJIEKCOM TPKIAHCKUX CYObEKTUBHBIX PaB.



/lo3601ennocms TOBENEHNSI YIPAaBOMOYEHHOTO JIMIA MOKET BBIPAXKATHCS B
JEUCTBUSX KaK AUHAMUYECKOTO, TaK U CTAaTUYECKOrO Xapakrepa. JJuHaMuKa WM CTaTHKa
KOHKPETHOTO OOIIECTBEHHOTO OTHOIICHHWS HAXOAUT CBOE TMPOSIBIEHHE M B €ro
IOpUINYecKol (opMe - B TMPABOOTHOIICHUH. J[03BOJIEHHOCTh TOBEICHMS MpE/IoiaracT
OOBIYHO AKTHBHBIC JEHUCTBUS: YIPABOMOYEHHBIN CYOBEKT B TMpeesax, YCTAHOBIEHHBIX
3aKOHOM, MOJKET COBEpIIATh JACHCTBHS, BHITEKAIONINE U3 COAEPKAHUS KOHKPETHOTO
NPAaBOOTHOIICHUS.  BOJBIIMHCTBO ~ JMATIO3UTUBHBIX — TPAXKIAHCKO-TIPABOBBIX ~ HOPM
JIOITyCKAeT BO3MOXHOCTh OMNpEICNICHUs] CaMUM YIPAaBOMOYEHHBIM XapaKTepa CBOETO
noBeqieHust. OH BOpaBe BHIOMPATh M3 HECKOJBKUX BO3MOXKHBIX BAPHAHTOB MOBEICHUS TOT,
KOTOpBIA HAaWIy4IlIUM 0Opa3oM CIY>KUT YIOBJIETBOPEHHIO €ro MHTepecoB. Tak, ecim
MPABOOTHOIICHUSI BO3HUKAIOT IO TIOBOMYy MAaTepUalibHBIX IIEHHOCTEH, TOBEICHHE
YIIPABOMOYEHHOI'O TPUBOAUT JIMOO K MEpPEMEIIEHHI0, JIMOO K «OCEAaHHIO» HuX 0e3
JIBUKCHUSL.

[lpaBoHazeneHne Kak TPHEM  TPAXKIAHCKO-TIPABOBOTO  PETyJIHPOBAHUS
OOILIECTBEHHBIX OTHOILIEHUN MPOSBISETCS U B TOM, YTO KaXJIOMYy CYOBEKTUBHOMY
npaBy (Kak Mepe J03BOJICHHOTO 3aKOHOM IIOBENICHUS) COOTBETCTBYET BCTpEUHAsS
CYOBEKTHBHAsI 00SI3aHHOCTH (KaK Mepa HEOOXOMMOTro MOBEJCHUs). XapaKTep MociaeaHen
onpeiessieTcs: XapaKTepoM MOBE/ICHUS YIIPABOMOUYEHHOT'O JIMLA: TP IBHKEHUH UMYIIECT-
BEHHBIX ILIEHHOCTEH OOS3aHHOCTh HOCUT aKTHBHBIA XapakTep, MPH «OCETaHUM» - Tac-
cuBHbIA. OTCIO/Ia MPOMCXOAUT U OOLIECTIPUHATOE JEJICHWE MPaBOOTHOILCHUN Ha JBa
BUJIA: OMHOCUmeNnbHble N adcontomuste. V1, HakoHell, HaJieNieHre TIpaBaMu TPOSIBIISIETCS B
BO3MO)XHOCTH yIPAaBOMOUYEHHOTO CyOBEKTa TpeOOBaTh 3alllMThl Y COOTBETCTBYIOIIMX
OpTraHoOB B CITy4ae HapyIllIeH!s1 CyObeKTUBHOTO MpaBa (a MHOIIAa M BO3MOKHOCTH 3aIlIUTUTh
HapyIIEHHOE PAaBO CBOMMH OJTHOCTOPOHHUMH JICHCTBHUSIMH - CPEACTBAMU CAMO3AIIATHI).

I'paxknane rocynapcTsa, SIBISISICH CYObEKTaMU TPAKIAHCKUX MPABOOTHOIICHUH,
NpUOOPETAIOT OMpeeieHHble TpaBa W OOS3aHHOCTH, COCTABISIOIINE COJCp)KaHHE
KOHKPETHBI MpaBooTHOIIEHUH. [lomHOe 1 pearbHOe OCyIIecTBICHNE CYOhEKTHBHBIX TIPaB
3aBUCUT OT TOrO, HACKOJBKO peajbHa WX 3allliTa B CIy4ae HEHCIOJHEHUS WU

HEHA ISKAILIEr0 UCTIOTHEHHS JIEKAMX Ha IPYroil CTOpOHE 00S3aHHOCTEH.



Hapymienne  cyOBEKTHBHOTO — TPaXXTAHCKOTO  TpaBa,  MPHHAJICKAIIETO
KOHKPETHOMY CYOBEKTY, 03HAYaeT, YTO B CHIIy BHEIIHUX MPENSATCTBUI OCYILIECTBICHUE
ATOTO JICHUCTBUTEIHLHOTO TPaBa CTAHOBUTCS HEBO3MOXKHBIM. B OOJBIIMHCTBE CBOEM
3allUTa CyOBEKTUBHOTO MpaBa MOKOMTCS HA Yrpo3e MPHHYXKACHUS CO CTOPOHBI TOCY-
JTAPCTBEHHO-BJIACTHBIX OPTaHOB U MIPUBEICHUS €€ B JICHCTBUE B CITy4yae MPaBOHAPYIICHHS
Y OTCYTCTBHS PYTUX CIIOCOOOB 3ALUTUTH HAPYIIICHHOE MPABO.

Beskoe HapylieHue CyOBEKTHMBHOTO TpaBa M HEHUCIIONHEHHE CYOBEKTUBHOM
00S13aHHOCTH BBI3BIBAET K JKU3HHM MPUMEHEHHE MO0 MEp OTBETCTBEHHOCTH, JIMOO Mep
3ALATHL

B  pesynbrare mnpuMeHEHMs] K ~ BHHOBHOMY  IIPaBOHApYIIUTENIO  MEp
OTBETCTBEHHOCTH TIOCIICJTHUM, BO-TIEPBBIX, JIMIIACTCS OMPEIECHHOTO KOMITIEKCa MMY-
IIECTBEHHBIX TIPaB MPU OTCYTCTBUHM BCTPEUHBIX SKBUBATICHTHBIX OOS3aHHOCTEH KPEAUTODA,
a, BO-BTOPBIX, €r0 IIOBEICHUE 3aCIIy’KUBAET OCYXKJCHHS B CBS3U C BHUHOBHBIM
MIPOTHBOIIPABHBIM JIeTHHEM. B pe3ynbraTe ke IpUMEHEHHUS TPasKIaHCKO-TIPABOBBIX MEp
3aIUTHI TPABOHAPYIIUTENH JIMOO JHUIIASTCS OMPEICICHHBIX UMYIIIECTBEHHBIX MpaB (HO
MOBE/ICHNE €T0 HE 3aCTy>KUBACT OCYXKACHHS B CHIIYy JOOPOCOBECTHOCTH 3a0TyXIICHHUS O
MIPUHAIICKHOCTH €My 3TUX IIpaB), JUOO TOBEICHUE IMPABOHAPYIIUTENS 3aCTy>KUBACT
OCYXKIICHHSI B CBSI3M C BHHOBHBIM HEMPAaBOMEPHBIM JIETHUEM, HO pear3aiei
COOTBETCTBYIOIIMX Mep 3allIUThI HE 3aTPAaruBarOTCs €T0 UMYILIECTBEHHBIE TIpaBa (Harmpumep,
NPY HETaTOPHOM HCKE).

Bcee Mepwl 3ammThl, HarpaBiieHHbIE HA 3allUTy CYOBEKTHBHOTO TPAKIAHCKOTO
npasa, N0 CyOBEKTYy, YIPAaBOMOYEHHOMY Ha WX PEATN3ALMIO, MOJpa3NenstoTcs Ha: 1)
MEpBI 3alUTHI, PeaTn3aIysi KOTOPHIX MOXKET OBITh OCYIIECTBIICHA JIUIIL C TTOMOIIBIO
OpPraHOB  TOCYJApCTBEHHOTO  TPUHYXICHHS (HapuMep, peam3alys  CaHKIMU
«TIPUHYIUTENILHOE WCHOJHEHUE O0S3aHHOCTIY); 2) MEPhI 3alllUThl, PeTU3alis KOTOPhIX
MOXeT OBITh OCYIIIECTBJIEHA KaK C MIOMOIILIO MEP TOCYIapPCTBEHHOTO MPUHYICHUS, TaK U
CaMHUM yIPaBOMOUYEHHBIM CYOBEKTOM MO COTJIACOBAHMIO C 00SI3aHHBIM JIMIIOM; 3) MEphI
3allUThI, peTM3aIsl KOTOPBIX  OCYIIECTBISIETCS CaMHMH  yIIPABOMOYCHHBIMU
cyObekTamMu 0e3 oOpaleHusi B OpraHbl TOCYJAapCTBEHHOTO TpuHYxaeHus. K mepam

3alUThI, PEATM3yeMbIM CaMUM YIIPABOMOYEHHBIM JIUIIOM, MOXET ObITh, HallpUMED,



MIEPEBO/I HEUCIIPABHOTO TUIATEIIBIMKA HAa aKKPETUTUBHYIO (DOpMy pacdeToB, OTKa3 OT
OIUIaThl CYeTa U T. M. XapakTepHOH OCOOCHHOCTHIO MPUMEHEHHUS TAKUX Mep SIBISETCS TO,
YTO CaMHU I[IPABOOTHOIICHUSI HE MPEKPAIAIOTCs, a JMIb HU3MEHSIOTCS HEKOTOphIC
MapaMeTPhbl, COCTABJISIIOIIME UX COJIEp KAHUE.

OpmHako B psAe  COy4yaeB  pealn3alys  YIPaBOMOYEHHBIM  JIALIOM
MIPETyCMOTPEHHBIX 3aKOHOM MEp 3alllUThl BEIET K MPEKPAICHUIO CYIIECTBOBABIIMX
NPABOOTHOILICHUN (HANpUMep, 3aJI0roJareib, peaju3ysl 3aJ0XKEHHYIO Belllb, CBOMMU
OJTHOCTOPOHHMMH JCHCTBUSAMM TPEKpAILAET NMPABOOTHOIIEHHUS, CYIIECTBOBABIINE MEKIY
3aJIOTOJIATEIIEM U 3aJIOTOZIEpKaTEIEM).

Peamuzaiiss  Mep  3aluThl caMHM  YIPAaBOMOUYEHHBIM  CYOBEKTOM
MPABOOTHOILIEHU CTAaHOBUTCS BO3MOXKHOW JIMIIIb B TOM CIIy4ae, KOrJa TakoBas
npeaycMoTpeHa 3akoHoM. Cama oHa OCHOBaHA HA MPUHITUIIE CAMO3AIIIUTHI.

JIelicTBHsA, HAalpaBJICHHbIE HAa CaMO3allUTy, HMMEIOT BHEIIHEE CXOJICTBO C
JEUCTBUSIMH, COBEPILIAEMBIMU CYOBEKTOM MPABOOTHOIIICHUM TP OCYILIECTBICHUH UM CBO-
€ro CyObeKTUBHOTO TpaBa. I B ToM, U B IpyroM ciiy4ae yImpaBOMOYEHHbIN JICUCTBYET B
YCTaHOBJICHHBIX 3aKOHOM TIpe/ieNiaX M CBOMMH JEHUCTBUSMH JJOOMBACTCS YKEIAEMOT OIS
ce0st pe3ynbTara.

OnHako CXOACTBO ATUM M orpaHuuvBaetcs. [0 cBoel FOpUAMYECKOW MpUpPOJIe

HGIZCTBHH, CBA3AHHBIC C OCVIICCTBIICHHCM CV6’b€KTI/IBHOFO IIpaBa, " I(@IZCTBHH, Ha-

IMPaBJICHHBIC HA CaAMO3allIMTy, PAa3HOIIOPAAKOBEIL. Pa31"paHI/ILIeHI/Ie MCXKOY HHMH MOZKCT

OBITh MPOU3BEICHO, TI0 KpaifHel Mepe, 110 IByM HalpaBJICHHSM:

1) Ju110, OCYIIECTBIIASA CBOE CYOBEKTUBHOE MPABO M JICHCTBYS B Ipe/ieiax v Ha
YCJIOBUSIX, YCTAHOBJICHHBIX 3aKOHOM, BCErJla MMEET BO3MOXKHOCTh OOpaTUThCA 3a
3alIUTON B OpraHbl, 00JIaJIa0IIKe BIACTHOM KoMIeTeHIue. JleiicTBusl, HarpaBlieHHbIE
Ha CaMO3allUTy, B TapaHTUX 3TUX OPraHOB HE HYXIAIOTCS. 3aKOH IMPEeIyCMaTpuBaeT
COCOOBI ¥ MPEEThl CAMO3AIUTHI; OCHOBAHUSI, TIPUBOISIINE B ICHCTBUE €€ MEXaHU3M, a
TaKKe OMpEeJeNsIeT Kpyr JIMI, UMEIOIIUX Ha Hee MpaBo. ['ocyaapCTBEHHBIE OpraHbl B
MOJIOOHBIX CITyYasiX HE TOJIBKO HE 00S3aHbI, HO U HE BIIPABE BO3/ICHCTBOBATH HA CYOEKTOB

[IPABOOTHOLLIEHUI: TIPY OCHAPUBAHUU IIPABWJILHOCTHA IMPUMEHEHHSI TOM WM UHOM MEpPBI



OHHM MOTYT JHWIIb TOATBEPAUTH MPABOMEPHOCTh TOBEACHHS YIPABOMOYEHHOTO B
MPaBOOTHOIIECHUSX JIMLIA WM [IPU3HATH ITO IOBEICHNUE HETIPAaBOMEPHBIM,

2) ocylecTBlIeHHE CYOBEKTUBHOIO TpaBa MPOMCXOIUT B PaMKaxX BO3HUKIIIHX
NPABOOTHOIIEHUH. B 3THX ciyyasx OHO SBJISETCS YacThiO COZIEPKaHMs PABOOTHOLICHU:
€My COOTBETCTBYET CyOBEKTHBHAsI OOS3aHHOCTh JIOJDKHHUKA, TIOPOXKICHHAS BOZHHKIIIMMU
HPABOOTHOILLIEHUSIMH.

JleiicTBus, HalIpaBJIEHHbBIE HA CAMO3AIKTY B OTHOCUTEJIbHBIX MPABOOTHOIICHHSIX,
MOTCHIMAIIBHO UMEIOTCSI B BUY Y>K€ B MOMEHT BO3HUKHOBEHHSI [IPABOOTHOILICHHIA, OJJHAKO
UX MEXaHW3M CpadaThIBaeT JIMIIb [10CNE OJHOIO, @ B HEKOTOPBIX CIyYasx JIMIIb IOCHE

JIBYX U OOJiee TIPaBOHAPYIICHHA.

ITo cymiecTBy, yrpo3a MpUBECTH B JACHCTBHE MEXaHU3M CPEJICTB CaAMO3AIIUTHI
FOPHIMUECKOTO XapaKTepa UTpaeT Ty XK€ pojib, YTO W yrpo3a MPUBECTH B JCHCTBUE
anmapar TOCYJIapCTBEHHOTO MpHHYXACHHWs. WM mpu camoszamure, W IIpH 3aIluTe
CYOBEKTUBHOT'O TTPaBa TOCYAaPCTBEHHBIMHI OPTraHaMH KeJIaeMbIN PE3yIJIbTaT TOCTUTACTCS
peam3alMel CaHKIMH, B TO BpeMs KaK OCYIIECTBICHHE CYOBEKTHBHOTO IIpaBa B
npezenax IPaBOOTHOIICHUN - JIMIb COCTaBHAs 4YacTh HAUISKAICTO HCIIONTHEHHUS
oOs3arenbcTBa.  Takum  00pa3oM, JEWCTBUS MPH  CaMO3ALIUTE HE  SBJISIOTCS
OCYIIIECTBIICHUEM TPAKIAHCKOTO CyOBEKTHBHOTO TIpaBa; OHM HAIIPaBJICHBI Ha pea-
JIM3AIAI0 YCTAHOBJICHHBIX B HOPMATHBHOM TTOPSITKE CAHKITHH.

Ocobennocmov Mmep camo3auiumsl B OTHOCUTEIIBHBIX IPABOOTHOIICHUSX
COCTOUT B TOM, YTO OHM HaxXosT ceOe MpUMEHEHHE B OCHOBHOM B c(epe opraHu3aiyu
WCTIOJTHEHUST 00SI3aTeNIbCTB M HAIPABJICHBI B TIEPBYIO OUepelb Ha COOJIONEHHE TpeOo-
BaHUW PEaTLHOTO HWCIIOJHEHMSI O0S3aHHOCTH JODKHHKOM. MMyrmiecTBeHHas cdepa
JOJDKHUKA TIpM OCYIISCTBIICHHHM TAaKMX CAHKIIMKA HEMOCPEACTBEHHO, KaK IPABHIIO, HE
3aTparvBaeTCs; €CIIM e pealm3arisi Mep CaMO3alllUThI CBs3aHa C MPUTA3aHUEM Ha
MMYITICCTBEHHBIC TpaBa JODKHUKA, TMOCICTHHUA MOMYy4aeT COOTBETCTBYIOIIYIO KOM-
TICHCAITVIO B BUJIE TIPHOOPETEHUS IPYTHX UMYIIICCTBEHHBIX ITPaB.

HMeHHO B cHiTy TOTO, YTO MEPhI CaMO3AIUTHI, 32 PEIKUM HCKIIOYCHUEM, HE

3aTparuBarOT HEIOCPCACTBCHHO HMMYHICCTBCHHBIX HHTCPCCOB NOJDKHHKA, KPEAUTOPY



JAaHO TMpaBO CBOMMHM CHJIAMH TMPUHYAWTh €ro K HAAIEKalEMy HCIIOJIHEHHIO
00s13aTeNbCTRA.

Mepsl camo3anuThl Kak YCTAHOBJICHHYIO 3aKOHOM (OpMY BO3JCHCTBUS Ha
JOJDKHUKA B MPAaBOOTHOUIEHUSX CIEAYET OTIPaHUYMBaTh M OT camoyrpaBcTBa. OHU
SBJISIIOTCSL COCTABHOM YacThiO OOIIEH CHCTEMbI MEp 3allUThl CYOBbEKTHBHBIX IpaB U
MOT'YT MPUMEHSATHCS JHIIb B MPEAENax U B MOPSIKE, NPEITyCMOTPEHHBIX TI'PAXKIAHCKUM
3aKOHOM. JI100bIe NeHCTBYSI, BBIXOAIIKE 32 MPEIEIbl HOPMATUBHBIX PEANUCAHUM, XOTS
ObI OHM U OBLTM HAIIPABJIEHBI HA 3AIUTY JAEHCTBUTEIBHOIO MPaBa, OyIyT HOCUTh PU3HAKU
caMmoympascTBa. Tak, camOoyInpaBCcTBOM OyJA€T MEpPEeBOJ JODKHUKA HAa aKKPEAUTUBHYIO
(dbopMy pacueToB 3a €MHCTBEHHBIN CITydail HEOIUIaThl CUueTa KpeIuTopa, B TO BpeMs Kak
IIPU HEOJHOKPATHBIX MPABOHAPYLIEHUSAX MOJOOHOIO TUMA TaKOW >Ke mepeBoj Oyner
MEPOM CaMO3aIHTHI.

Mepb! camo3aimThl B OOJIBIIMHCTBE CBOEM HAIPABJIEHbI Ha MIPECEUEHUE JIEUCTBUH,
HapyILIAIOMMX CyOBEKTUBHOE MIPABO, U PEAOTBPAILIEHUE BO3MOKHBIX YOBITKOB. W nuiib
B pAde  CIy4acB  NPUMEHEHHMEM  MX  JOCTHIAeTCsl  HEMOCPEACTBEHHO
[PaBOBOCCTAHOBHUTEIIbHASI 1IETb.

Bonpoc o crocodax caMo3anmrsl HaUMHAET MIPUBJIEKaTh K ce0e BHUManue. B. I1.
['pubanOB, paccmaTpuBas MpoodJIeMy OCYIIECTBICHHUS U 3aIUThHI TPAXKIAHCKHUX TPaB, K
MepaM CaMO3allUThl OTHOCHUT JEUCTBUS TOJNBKO (PaKTUUECKOTO XapaKTepa, HallpaBIeHHbIE
HAa OXpaHy JIMYHBIX WIM UMYIIECTBEHHBIX MPAaB U MHTEPECOB YIPABOMOUYEHHBIX JIWII, a
UMEHHO JCHCTBHS B COCTOSHUM HEO0OXOJIMMOI OOOPOHBI M KpalHEeW HE0OXOIUMOCTH.
UYro ke Kacaercsi opraHu3allMOHHO-TIpaBoBbIX Mep 3anmthl (B. I1. I'prubanoB Ha3biBaeT
UX «MepaMH ONIEPaTUBHOTO BO3IEHCTBUSD)) - @ IMEHHO OHU U COCTABIISIFOT OCHOBHYIO YacThb
croco0OB caMo3alluThl, - TO, Mo MHeHuto B. I1. I'pubanoBa, oHM OTIMYAOTCS OT Mep
CaMO3allMThl TEM, YTO CBS3aHbl C OO0S3aTEIbCTBEHHBIMHM IMPABOOTHOIICHUSMHU (B TO
BpEeMs KaK MEpbI CaMO3allUThl UIMEIOT BEIIHO-ITPABOBOM XapaKTep) U MPEICTABIIIOT U3
ce0s «OOUH W3 BUJAOB TMPABOBBIX TapaHTHI, HampaBJEHHbIX HAa oOecneyeHue
HAJUIeKAIIEr0 HCIOJHEHUs] 00S3aTeNIbCTB IyTeM TPEIOCTABICHUS  yIIPAaBOMOYEHHON
CTOpPOHE TpaBa HEMOCPEICTBEHHOTO ONIEPATUBHOIO BO3ACHCTBUSI HA CBOETO HEUCIIPABHOIO

KOHTpParcHTa».



[IpencraBnsiercs, OMHAKO, YTO HH HEOOXOAWMas OOOpOHA, HU KpauWHSIsI
HEOOXOIMMOCTb HE SIBIISIIOTCS TPAXKIAHCKO-TIPABOBBIMU MEpaMH caMO3alUThl. Beskas me-
pa 3anmThl CyOBEKTUBHOIO IpaBa (B TOM YMCJIE U CAMO3ALIHUTHI) BBICTYIIAET B KAa4€CTBE
CaHKUMHU 3a IMPOTHUBONPABHOE JIEIHUE M 3AKIIIOYAETCS B BO3JIOKEHUU HA CaMOro
MPaBOHAPYIIUTENS ONPEIENICHHBIX HEONAroMpUsTHBIX MMOCIEACTBUN UMYIIIECTBEHHOTO WITH
TgHOTO Xapaktepa. [Tpu HeoOxoaumoi 060poHEe 1 KpaifHel HEOOXOIMMOCTH JIMIIO0 MOYKET
3allMIIATh COOCTBEHHBIE MTPaBa U MHTEPECHI, HO €ro JEHUCTBUS HE SIBIISIIOTCS peatn3alpeit
CaHKIIMH. B 3TOM cilyyae OHO OCYILIECTBJISIET CBOE IMPABO Ha HEOOXOaUMYI0 000poHy. B
COCTOSIHUM KpailHell HeOOXOIMMOCTH M HEOOXOIMMON OOOPOHBI JIMIIO MOXKET ObITh U
TOT1a, KOTJ]a OHO 3alllMIIaeT He COOCTBEHHBIE, a TOCYIApPCTBEHHBIC MM OOIIECTBEHHBIC
MHTEPECHI WJIH MPaBa APYTUX JIHLI.

B chyuae, xorma MmO 3ammMIiaeTr CoOOCTBEHHbIE IIpaBa M MHTEPECHI
«puznueckummn»  ((pakTHUECKUMHU) JIEHCTBUSIMH (a2 TPakIaHCKO-TIPABOBBIE ~ MEPhI
CaMO3aIUTHl HEPa3pPhIBHO CBS3aHBI C OXPaHOM COOCTBEHHBIX IpaB W HWHTEPECOB
YIPaBOMOUYEHHOI'0), 3TO HE CaMO3allliTa B PAaBOBOM CMBICTIE, a (PaKTUYECKUE NEUCTBUS,
XOTS Y OCHOBaHHbIE Ha HOPME IIpaBa, HO C TPABOBBIM BO3ACUCTBHEM Ha
MIpaBOHAPYIIUTENSI HE CBsi3aHHbIe. HeoOxoaumMas 000poHa U KpaiiHsisi HEOOXOIUMOCTD -
3TO AecTBUS (PaKTHUECKOTO («(U3MIECKOT0»), HE MMPABOBOTO CBOMCTBA. DAKTUUECKUE HKE
JEWCTBUS, COBEPIIIAEMbIE YIIPABOMOYEHHBIM CYOBEKTOM, MOT'YT OBbITh MEPAMH CAMO3AILIUTHI
JUIIb B TOM Clly4ae, KOTJa OHM HOCST XapakTep JCHUCTBUM, TMPECEKAIOIINX
MPaBOHAPYIIICHNUE MPABOBBIMU CPEJICTBAMI.

0. T. BacuH, paccmatpuBasg caMO3allUTy TMIpaB, OMNPEIEISIET €€ Kak
«IIOIyCKaeMble ~ 3aKOHOM  OJHOCTOPOHHME  JEHCTBHSI  3aHMHTEPECOBAHHOTO  JIMLIA,
HaIpaBJIeHHbIC HA TO, YTOOBI 00ECMEYNTh HEMPUKOCHOBEHHOCTh TpaBa M JIMKBUIAIINIO
MOCJEACTBUI ero HapyieHus». K MepaM camo3aiiuTbl OH OTHOCHT HE TOJIBKO JEUCTBUS
(pakTUUECKOrO TOps/IKa, HO W TAaKUE, KOTOpbIE MPUMEHSIOTCA JIUIOM «IPH IOMOIIN
rocyJIapCTBEHHBIX (OAHKOBCKMX, HAIPUMEP) OPraHOB, HO JIMIIIb MIPU YCJIOBUH, YTO TAKOU
OpraH MCHOJIHSET OOpallleHHOe K HeMy TpeOOBaHHE, HE paccCMaTpuBasl CIopa MEXIy

CTOPOHAMH 10 CYILECTBY.



Cornamasice B npunimre ¢ nosunueit 0. I'. Bacuna B onpeneneHun mep
CaMO3AaIlUThI, CIIEAYET, OJHAKO, OTMETUTH, YTO MPUMEHEHUEM UX HENb3sl JIMKBUIUPOBATh
MOCJIE/ICTBUS HApyIIeHUs TTpaBa. [IpumeHenne Mep caMo3aliThl HAIIPABJICHO JIMIIIb Ha
npecedeHne ACHCTBUI, B pe3ysbTaTe KOTOPhIX CYOBEKTUBHOMY IPaBY YK€ MPUYMHEH
Bpen. [lostoMmy oOHO mpecnemyeT UWHYIO 1Elb: OOECHEeUYUTh HEMPUKOCHOBEHHOCTh
CyOBEKTUBHOTO TpaBa B Oyaymiem. Ecim ke mpaBOHApyIIEHHWEM, AABIIMM OCHOBaHHUE
NPUMEHUTh MEpPhl CaMO3AlUTHI, BBI3BAHBI K KM3HU KaKHe-TMOO HeOIaronpusTHhIC IS
YIIPAaBOMOYEHHOI'O TOCIIE/ACTBUS, YCTPAHUTh WX pealn3allieil TOJNbKO JaHHBIX Mep
HEBO3MOXKHO. B 3THX chydasx HEOOXOJMMOE BOCCTAHOBJICHHE IPAaB MOXKET OBITh
JOCTUTHYTO  peaiu3alliei WM Mep OTBETCTBEHHOCTH, WJIA MEp  3allluThl
MPaBOBOCTAHOBUTEIHLHOTO XapaKTepa ¢ ydacTreM (TIpH 0TKas3e OT JOOPOBOJIBHOTO BOCCTA-
HOBJICHUSI TIPaB) TOCYIAPCTBEHHBIX OPTaHOB.

Takum 00pazoM, NOA MepaMH CaMO3ALIUTHI TOHUMAIOTCS IIPEITyCMOTPEHHbIE
3aKOHOM Ha CIIy4ail MpaBOHAPYILICHUS OJHOCTOPOHHHE NEHCTBUS FOPUAMYECKOTO WITH
(paKTHYECKOTO XapaKTepa, PUMEHSEMbIE YIIPAaBOMOUEHHBIM HA UX COBEPILIEHUE CYyOBEKTOM
¥ HalpaBJICHHbIE HAa TpeceUeHHE ACHCTBHIA, HAPYIIAIOIIMX €ro MMYIIECTBEHHBIC I
HEMMYILICCTBEHHBIE TIPaBa.

CrnenoBaTenbHO, JUIi MEp CaMO3aIIUThl XapaKTEPHBIM SBJSIETCS TO, YTO, BO-
NepBbIX, 3TO OAHOCTOPOHHHUE NEHCTBUS YIPABOMOUEHHOTO JIMIIA; BO-BTOPLIX, JTH
JEeNUCTBUSI MOTYT OBITh FOPUIMYECKUMH W (PAKTUUECKUMU; B-TPEThUX, IPUMEHEHUE MEp
CaMO3alMUThl BO3MOKHO JIMIIb B CIy4YasX U B MOPSIKE, MPEIyCMOTPEHHBIX JEHCTBYIOLIM
3aKOHOJIATEITLCTBOM.

Kpome TOro, x mnpusHakaMm Mep CaMO3alIUThl OTHOCUTCS M BO3MOXKHOCTh
oOpariieHust B Cy/l WM apOUTpak TPEIIoNaraéMoro MpaBOHAPYIIUTENS ¢ 3asBICHHEM O
HEOCHOBATEJIFHOCTH TPUMEHEHHSI ATUX Mep. OTOT TOCICIHWN TpPU3HAK, SIBILSIICH CY-
IIIECTBEHHBIM 11 HUX, HE MOXKET OBbITh OTHECEH K HEOOXOIMMON 000pOHE MM KpaitHen
HeoOxomumocTH. CyneOHble OpraHbl HE MOTYT «OTMEHHUTH» YXKE COBEpIICHHBIC
«usngeckuey (hakTUyecKue) NEHCTBUS, NKE €CIM OHM M ObUIM HEMpPaBOMEPHBIMHU.
31ech HEOOXOIUMBII Pe3yNbTaT JOCTUIAETCsl COBCEM MHBIMU JICHCTBUSIMU, HE CBA3aHHBIMU

C UIMCBIIMMHA MECTO PaHEC.



B ropunnyeckoil nurepatype Mepbl 3allUThl («OMEPATUBHBIE CAHKIMKAY», «MEpbI
OIEPAaTHUBHOIO BO3ACUCTBUS» U T. I.) pACCMaTPUBAIOTCS C TOYKU 3PEHUS UX MECTa B
CUCTEME TIPaXXIaHCKO-IPAaBOBbIX CPEACTB 3alMThl. lIpH 3TOM BBICKa3aHbl TOYKU
3pEHUs], B3aMMHO MCKIIOYAIOIIME APYr APYra, YTO YKa3bIBAE€T HA 3HAYMTENBHBIE MPO-
TUBOPEYHS B IOAXO/E K U3YYEHHUIO CYILIECTBA ITUX MEP.

Psn  aBTOpOB, HCCIEAyIOIIMX  yKa3aHHbIE  CPEACTBA  BO3JICHCTBUS  HA
NPAaBOHAPYIINUTENIEH, TPUXOIUT K BBIBOIY, YTO IO CBOEH FOPUAMYECKON MPUPOJIE OHU
SBJSIFOTCS, BO-TIEPBBIX, CAHKUUSAMM, a BO-BTOPBIX, KaK M JIPyTH€ CAHKIMHA, MEpamu
IPaKIaHCKO-TIPAaBOBOM OTBETCTBEHHOCTH. Tak 1o MHeHnto E. B. bpuHbIx, aprymenramuy,
HNOATBEPKAAOLIMMYI TIPUHAUICKHOCTh «ONEPATUBHBIX CAHKIMID K MEpaM OTBETCTBEHHO-
CTH, BBICTYNIAET TO, YTO 3TH CAHKUMH «IIPUBOAAT K M3MEHEHUIO TIEPBUYHOIO COJACPKAHUS
00s13aTeNbCTBA, CBA3aHBl C HEONAronpHUATHBIMA HMMYILECTBEHHBIMHU ITOCIEACTBHUAMH,
OCHOBAHBI Ha BOSMOXKHOCTH TOCY/IAPCTBEHHOTO [PUHYKICHHSD .

B. K. Mamytos, B. B. Oscuenko, B. . FOnuH Takxke pa3aenstor Touky 3peHus E.
B. BpUHBIX U OTHOCST «OIEPATUBHBIE) CAHKIIMU K MEpaM OTBETCTBEHHOCTH, CUMTAs], YTO
MX NPUMEHEHUE NPUBOJUT K U3MEHEHUIO NIEPBUYHOIO COJAECPKAHMS 00SI3aTeNbCTBA U UTO
OHO BCET/Ia 3aTParuBacT X03pacyeTHBIE IPaBa M MHTEPECHI CTOPOH.

B. II. I'pubanoB, Hambosee AECTATLHO pacCMaTPUBACT «MEPHI OMEPATHBHOTO
BO3IEUCTBU». AHAIM3UPYd UX TPHUPOAY, OH TPUXOAWT K BBIBOAY, IPSIMO
npoTHBOMONOKHOMY Touke 3peHus E. B. bpunbix u ap. B. Il. I'pubanoB cuuTaer,
YTO, BO-NIEPBBIX, MEPbl OINEPATUBHOTO BO3JCHCTBHS HE SBISIFOTCS TPaXKIaHCKO-
MIPaBOBBIMHU CaHKIIUSIMH, MOCKOJIbKY NOCTIEHNE BCer/a HOCSAT
HKBUBAJICHTHOBO3ME3/IHBIN WK B PsJIE ClydaeB MTpaQHOM XapaKkTep, B TO BpeMs Kak
MepaM  OINEpaTUBHOTO  BO3ACMCTBHUA MPUCYLIE B  3HAUUTENBHOM  CTENEHU
MIPEBEHTUBHOE, NPEAYNPEIUTENbHOE CBOWCTBO. BO-BTOPBIX, MEphl ONEPATUBHOIO
BO3JICHCTBUSI TIPUMEHSIOTCS CaMUM YIIPAaBOMOYEHHBIM CYOBEKTOM, B TO BpeMs Kak
CaHKIUM - HUCKJIIOYUTEIBHO KOMIIETEHTHBIMU OpraHaMH B PE3yJbTare pacCMOTPEHMs

TpaKIaHCKUX e,

! Ppaxcnanckoe mpaso Poccuu. Iox pex. 3.M.1piGynenko, . 1, M., 2000, C. 202-204
2 I'paxxnanckoe npaso. ITon pea. C.IL.I'pumaesa, u. 1, M., 1999, C. 109



B. II. I'pnGaHoB HaxXomUT elle OJHO CYHIECTBEHHOE pa3inyue: MPUMEHEHHE
CAHKIMI BIICUET 3a COOO0I HEMOCPEACTBEHHbBIE U HEOTBPATUMBIE HEBBITOIHBIE MOCIIEACTBUS
UL TPABOHAPYLIMTENS; MEPHl K€ ONEPAaTHMBHOIO XapakTepa MOTYT U HE BBI3BAaTh
BOOOILE MM 3HAYUTEIBHO YMEHBIIUTh Pa3Mep UX, €CIM CO CTOPOHBI MPABOHAPYILIUTENS
6yIeT COOTBETCTBYIOLIIAS PEAKIIISL.

Cankumst  popmymupyercss B. II. ['pubGaHOBbIM Kak «ompezeneHHas Mepa
rOCYAAPCTBEHHO-TIPUHYUTEIBHOIO BO3/ICHCTBUSL HA MPABOHAPYILWTENSD), a BCSAKAs pea-
JU3aIMs CAaHKUUHM €CTh MEpa TPakKIaHCKO-TIPABOBOM OTBETCTBEHHOCTH. A IMOCKOJBKY
MEpBI OIEPATUBHOIO BO3JCHCTBUS OCYILECTBIISIIOTCS CaMHMH YYaCTHUKAMH IIPABOOT-
HOIICHUS, OHU HE SIBJISIIOTCS CAHKIMSIMU, CIIEIOBATEIbHO, HE MOTYT OBITh U MEpamH
I'Pa’KIAHCKO-TIPABOBOM OTBETCTBEHHOCTH.

Takum 00pa3oM, HAIMIO JIBE B3aMMOMCKITIOYAIOIIME TOUKU 3PEHHUS HAa MPHPOAY
OJHMX W TE€X K€ MEp IPaBOBOro Bo3acicTBUA. COMNIAaCHO OJHOM W3 HUX 3T MEpHI,
ABJISISICH CAHKIUSMU, BBITOJHSIOT PyHKIMU Mep oTBeTcTBeHHOCTH (E. B. bpunsix, B. K.
Mamytos, B. B. Oscuenko, B. 5. FOnuH); B COOTBETCTBHM CO BTOPOM - 3TH MEPHI, HE
Oyly4d CaHKIIMSIMHU, HE MOTYT OBbITh U MepaMu oTBeTcTBeHHOCTH (B. I1. ['pribaHoB).

O0e TOYKM 3peHMs] JIMIIb YacTUYHO BEPHO OOBACHSIOT  CYILECTBO
ITPABOOTHOIIICHNH, CKJIQJIBIBAOIIMXCS B CBSI3U C peam3alyen Mep caMo3aiuThl. [ [pruarHa
ATOr0 JMIIb B OJHOM: OMIMOOYHOM SBIIETCS HayaldbHAs MPEANOCHUIKA - BCSKas
CaHKLMS YKa3bIBAET HA MEPY OTBETCTBEHHOCTH, PEATU3ALIMS IEPBOM €CTh OCYLIECTBIICHUE
BTOpOi. OTCIOZ]a OTCYTCTBHE MPU3HAKOB IPAXKIAHCKO-TIPABOBOM OTBETCTBEHHOCTH HE I10-
3BOJISIET CUMTATh 3TU MEpPbl CAHKIMSAMM; HAJIMYME MPU3HAKOB CAHKIMA, HAMPOTUB, IO-

3BOJEACT APYIHMM aBTOpPaM OTHCCTH 3TU MCPbI K MCpaM OTBCTCTBCHHOCTH.

$Poccuiickoe rpaxnaHckoe npaso. ITox pen. 3.I' Kpsutosoit, O.I1.I'aBpunosa, M., 2001, C. 83



I'JIABA V. IPEACTABUTEJBCTBO

|. OgHu y4eHble CYMTAIOT, YTO BHEIIHSS CTOPOHA IPE/ICTABUTENHCTBA
BBIPAKACTCS B NPABOOTHOIICHMM MEKIY TNPEACTABISEMBIM TPEThbHM JHioM-. Ho
MPaBOBAsl CBS3b MEXKIY 3THMH CyOBEKTaMH, COJIEpKaHHUEM KOTOpPOM SBJISIOTCS MpaBa U
O0SI3aHHOCTH, BBITEKAIOLME W3 3aKJIIOYEHHOW NPEICTABUTENIEM CIEIKH, - Pe3yJibTar
OCYILECTBIICHHSI ~IPEACTAaBUTEINbCTBA M IIOITOMY B  COCTaB  IPaBOOTHOLLICHUH,
HalpaBJICHHBIX Ha JIOCTM)KEHME 3TOT0 pE3yJbTaTa, BXOAWTh He MoxeT. [IpaBa u
00SI3aHHOCTH, YCTQHABIIMBAEMbIE CJICJIKOM, BO3HHMKAIOT y MPEICTABISIEMOT0, a HE Y

MPEJICTABUTEIISL, U CTOPOHOM 37IECH SIBJISIETCS] HE TTOCJICTHUM,  TIEPBBIi.

! Cm: 10 K. Toxcroii, I'paxxnanckoe mpaeo, 1.1, C-I1, 1996, C. 228-229.



CormacHo  Apyroii  TOYKEe  3pEHHS  «BHEIIHWE  IPABOOTHOIICHHUS
MPE/ICTABUTEIHCTBA CKIANBIBAIOTCS MEXKITY MPEACTABUTEIEM H IPEICTABISICMBIMY .
[Ipuy »STOM Comep’kaHWEM TaKMX TMPABOOTHOIICHUH CYHUTAIOT  OOS3aHHOCTH
MPEACTaBIIEMOT0 IPUHATH Ha cedsl Bce MpaBa U 00S3aHHOCTH T10 CIEJIKE, COBEPIIICHHON
TIpE/ICTABUTENIEM OT €0 MMEHW M B TpelieiaX IMOJTHOMOYMS, M COOTBETCTBYIOIIEE Cif
MpaBo TpEJCTaBUTENA TPeOOBAaTh ATOrO OT MpexactaBisiemoro. Ho ecnu mpusHaTh;
9TO CyTh BHEIIHUX MPABOOTHOIICHUA HMCUEPIBIBACTCS BBINICYKA3aHHBIMH IIPABOM U
00SI3aHHOCTHIO, & «HAJMYNE BHYTPEHHEW CTOPOHBI MPEICTABUTEILCTBA» HE TIOPOXKIACT
camo 1o cebe ero BHemHero d(dekra, TO OCTaHETCS HEMOHSATHBIM, B paMKax KaKUX
MPAaBOOTHOIIICHUIA OCYIIECTBIISICTCS JESITEIBHOCTh, TPUBOJAIMIAS K HACTYIUICHHIO
ATOTO BHEIIHETO Y deKTa.

O. A. KpacaBunKoB paccMaTpHUBaeT NPEACTABUTEIHCTBO KAK MPABOOTHOILIECHUS,
CYOBEKTHBI COCTaB KOTOPHIX OXBATBHIBACT TPH KATETOPHU JIWIL MPEICTABISIEMOTO,
MIPEACTABUTENS U TPETHHX JIUII, a B CTPYKTYpPE TPABOOTHOIIICHHUH 10 MPEICTABUTETHCTBY
BBIICTSIET: a) G6HYMPEeHHee HNpagoomuouieHue (MEXKIy TpEACTaBUTEIEM U
NPEJICTABIISIEMBIM), 0) 6HeutHee (PSICTABUTENb — TPEThE JIUIIO) U B) MPABOOMHOWECHUA
MerHcoy npeocmasiaemvim U mpemovUuMm JIUYOM - KaK Pe3yJIbTaT Pealn3allii yKa3aHHbIX
BHYTPCHHFIX ¥ BHEILHNX OTHOLICHHIH - [IPEICTABUTEIBCTBA .

CremyeT COrylaCHThCSI C TEM, YTO B OTHOIICHUSX MPEICTABUTEIILCTBA YIACTBYIOT
TP CaMOCTOSTEIIBHBIX CyObekTa. Hudero He wuMeercss W MPOTHB KOHCTPYKIMU
TPEX3BEHHOW CTPYKTYphI MPEICTABUTENLCTBA. Bo3pakeHHE BBI3BIBAECT CYXKICHHE O €€
MocyIeTHEM 3BeHe. Bo-TiepBhIX, yKa3aHHBIC TIPABOOTHOIIICHHS, KaK )K€ OTMEUAJIOCh, HE
MOTYT BXOJWUTh B COCTaB TIPEICTABUTEIHLCTBA WMEHHO IOTOMY, YTO SBIISICTCS €TO
Pe3yJIbTaTOM, C HACTYIIJICHHEM KOTOPOTO TMPEACTABUTEILCTBO cebs rcuepnbiBaeT. Bo-
BTOPBIX, PE3YJITATOM MPEICTABUTEIILCTBA MOYKET OBITh HE TOJIBKO BO3HHUKHOBEHHE, HO
W3MCHCHUC WM TNPEKPaIleHUE MPABOOTHOMICHUH MEXIY MNPEICTABISIEMbIM H TPETHUM

JIMIIOM.

! Cm: B.A. Psicennes, [TousTHE ¥ IOPHIMYECKAs IPHPOIA IOMTHOMOUHS IPEICTABHTENS B TPAKIAHCKOM Mpase //
Metoamdeckue Marepuansl BIO31.// Bem. 2, M., 1946, C.3-11.
2 Cm: 0.A Kpacapunkos, CoBeTckoe rpaxanckoe mpaso, M., 1985, C. 215-216.



Iloo npeocmasumenvcmeom Clenyer IIOHHMATb CHCTEMY INPAaBOOTHOLLECHMH,
HEOOXOMMMBIX JUISl JIOCTHKEHHS KOHEYHOIO pe3yjbTaTa MpeiCTaBUTEIbCTBA -
YCTaHOBIIEHUS (M3MEHEHHS, TPEKPALLEHH) IPABOBOM CBA3M Yepe3 FOPUIMUYECKUE IENCTBUS
NPEACTABUTENS, HENOCPEIICTBEHHO MEXIY MPEACTaBISEMbIM M TPETBUM  JIALIOM.
VYka3aHHasI cucteMa BKJIFOUaeT B ceOs:

1) npasoomuowienus mexcoy npeocmaeniemvim u npeOCmMagumesnem, B pam-
KaX KOTOPOro OJHO JIMLO HaJeJsieTcs NPaBOM COBEPIIATh IOPUAWYECKHE ACHCTBUS OT
UMEHHU JIPYroro, a TaKKe CpEeICTBaMH, HEOOXOAMMBIMM JJISi OCYIIECTBIECHUS ITOrO
TpaBa;

2) npasoomuoweHus mexcoy npeocmagumesnem U mpemovum AUYOM, B CHITY
KOTOpPOT0 NpECTaBUTENb 00s13aH: a) UHPOPMHUPOBATH TPETHHX JHI[ O TOM, YTO OH
JEUCTBYET HE OT CBOETO, a OT YYXKOr0 MMEHH; O) MPEICTaBUTh TPETHUM JIMLIAM JIOKa-
3aTeNbCTBA (PAaKkTa YMOJHOMOYMS M COAEpXaHus NoiaHoMouni. O0enM 00s3aHHOCTSIM
MPE/ICTABUTENSL COOTBETCTBYIOT CYOBEKTUBHBIE MpaBa TPETbUX JHML TPeOOBaTh MX HC-
nonHeHus. [locnencTBueM HecoOMIONIEHHST BTOPOM O0S3aHHOCTH MOXKET OBITh OTKa3
TPEThUX JIMI] UMETh AEJ0 ¢ mpefcraBurenieM. Ecii e nocieHuid BooOIle He YBEJOMUT
MX O TOM, YTO OH JIEUCTBYET OT UMEHHU IMPEJCTABIISIEMOr0, & OHU HE 3HAJM U HE JIOJKHBI
ObLIM 3HaTh 00 3TOM, TPETHU JIMIA UMEIOT MPAaBO CUUTATh CAECNKY 3aKJIFOUEHHON C CaMUM
MPEICTABUTENEM M TPeOOBATh OT HEr0 MCIOJHEHUS BBITEKAIOIIMX M3 Hee OO0S3aHHOCTEN.
IIpu criope Mexay TPETbUM JIMLIOM M IPEICTABUTENEM OTHOCUTEIBHO TOTO, OT CBOETO
UMEHU BBICTYNAJI MOCIECIHUM WM OT YYy)KOro, AOJDKHA JI€MCTBOBATH IPE3yMITLIUS
3aKJIIOUEHUS] CHENKM C CaMHUM [PEICTaBUTENIEM, M TOT JOJDKEH HeCTH Opems
JIOKa3bIBAHUSI TOTO, YTO OH JIEWCTBOBAI OT MMEHM IMPEACTABIIEMOrO U YTO TPETHU JIULIA,
3aKJIH0Yas CHIEIKY, IOJDKHBI ObLIH 3HATH 00 9TOM;

3) npasoomnowienue mexcoy npeocmagnAeMvim U MpPemvum JUYOM SBISIET
co0o0li HaWYHBIC, JTMOO BO3HUKAIOIIME W3 OJHOCTOPOHHETO BOJICH3BSBIICHUS TPE/ICTa-
BUTEJISl MPABOOTHOIICHUS MEXKAY MPEJCTABISIEMbIM U TPETbUM JIMIIOM, B PaMKax Ko-
TOPBIX NMPEICTABUTEb 0CYLIECTB/IAECT CBOU IIOJTHOMOYMSI.

Tak, ecimm comepkaHUEM  NPEACTABUTEIBCKOM  JIEITEIBHOCTU  SIBIISIETCA

OCYHICCTBJICHHC IIpaB HJIN O6$I38.HHOCTCI>1, IMpUHAAJIC)KAIINUX TIPCACTABIIACMOMY B CHITY



BO3HUKIIINX PaHee MEXTy HAM M TPETHUM JIUIIOM IMPABOOTHOIICHUH (HAmpuUMep, TPUHS-
THE WIK Tiepefaya Bellld B CUJIY BO3HHUKIIETO paHee JOroBOpa KyIUIM-TIPOJIAXH, 3a-
KJTI0YEHHE TUTAHOBOT'O JIOTOBOPA B CHITY YK€ MMEIOIIIETO MECTO 00s3aTeIbCTBA 3aKITIOUUTh
JIOTOBOP), TO TPEJCTAaBUTENh PEATM3yeT CBOM TIOJIHOMOYMS B TIpeneniax JaHHBIX
MPABOOTHOIIIEHUH (COOTBETCTBEHHO B PaMKaX MPABOOTHOILIEHUI MO KyIUIE-IPOJaKe U
OpraHM3alMOHHO-TIPEATIOCHUIOUHOTO 00s13aTeNbCTBA 3aKIIOYUTh JIOTOBOp). B pamkax
OpraHM3aIMOHHO-TIPE/IIIOCHIIOUHOTO  00s13aTeNbCTBA  MPEACTABUTENh  OCYILIECTBIISIET
MOJTHOMOYMS U B TE€X CITy4asiX, KOT/ia 3TO 00s3aTeNIbCTBO BOSHUKAET U3 OJTHOCTOPOHHETO
BOJICU3BSIBIICHUSI TIPE/ICTABUTENS - 0PepThI (IPH 3aKTIOYEHUH BHETUIAHOBOT'O JIOTOBOPA).

Peanusyst monHOMOYMST B MPABOOTHONICHUSIX MEXIY TMPEACTaBIIEMbIM U
TPETBbUM  JIMIIOM, TMPEACTaBUTENb 3aMellaeT TPEACTaBIsIEeMOr0 B Tpenenax,
OTIPEIETSIEMBIX COJICP)KAHUEM TIOTHOMOYMM, JEHCTBYET BMECTO MPEICTABIAEMOro, HO
CTOPOHOH B 3TOM NPaBOOTHOUIEHUH OCTaeTcs MocieaHuid. Jlaxke Bo BpeMsl, OCYILECTBIIE-
HUS TIPEICTABUTENIEM CBOMX TTOJTHOMOYMI TIPEACTABISIEMBII HE BHIOBIBAET M3 COOTBET-
CTBYIOIIMX IPABOOTHOIIEHUH, XOTSI MPEACTaBUTEIb W 3aHHUMAeT €ro MeCTo. YIIOJ-
HOMOYMB TIPE/ICTABUTENSI HA COBEPIICHUE TEX WIM WHBIX JCHCTBHM OT €ro MMEHH Jee-
CIIOCOOHBIN TIPEACTABISIEMBbIE MOXKET B JIFOOOE BpeMsi CaM COBEPIIMTh MX: JIMYHO 3a-
KITFOYUTh CJIIEJKY, MCIOJHUTH 0053aTEeNbCTBO JTUOO MOTPeOOBATH HMCIOIHEHUS OT
TPETHETO JIULIA.

I1. TIpaBooTHOITIEHNS MEXTY TIPEICTABIISIEMBIM U IPEACTABUTEIIEM.

1. OT1 npaBOOTHOIIEHUS] BO3HUKAIOT B CHUJIY OIPEIENICHHBIX FOPUANYECKUX
(akToB (COCTaBOB), B TOM YHCIE COOBITHI (pOXKIEHUE pPeOEHKa), aAMUHHCTPATUBHBIX
aKTOB (Ha3HAYCHUE OTIEKYHOM U JIp.), CIIEJIOK (JIOTOBOPBI TOPYUEHUSI, SKCIICAUITIN) U T. 1.
[Tpu 5ToM BO3HHKAET KaK COCTaBHAs, OTHOCHTEIBHO CAMOCTOSTENbHAS YacTh APYrUX
IIPaBOOTHOLLIEHUN CO CIJIOKHOM CTPYKTYpOM, HAalpuMeEp POIUTENBCKOrO, IMOPYYEHUS,
AKCTIEIULIU U T. ]I.

ConeprkaHue JAaHHBIX TMPABOOTHOIIECHWHA COCTOUT M3 OOS3aHHOCTH M TpaBa
MPEJICTABUTENIS] BBICTYIIATh OT UMEHH MPEACTABIISIEMOTr0 M COOTBETCTBYIOIIMX UM IIpaBa U

00S13aHHOCTH TIOCJIEIHETO.



MarepuanbHoe conepykanue 00s13aHHOCTH U TIpaBa MPEICTABUTENST ONPEIEeTCs
TEM JIEHCTBUEM, KOTOPOE OH JIOJDKEH COBEPILMUTH: 3aKIFOYWTH JIOTOBOP, MOITYYUTh WU
nepenarb MMyIIECTBO W T. 1. Ilpu 3TOM mpeacTaBUTENh JOJDKEH TOYHO CJENO0BAaTh
YKa3aHUSIM TPEACTABIIIEMOIO0 OTHOCHUTEIBHO YCIOBHM MCHOJIHEHUS JTUX JICUCTBUN. B
NPOTUBHOM Cilydae Oy/eT HapylIeHHEe UM HUMEIOIEics Y Hero 00s3aHHOCTH CO BCEMU
BBITEKAIOIIMMU OTCEOJIA MIOCTIEICTBUSIMU.

2. B nureparype mNpHUHATO TOBOPUTH HE 00 00M3aHHOCTH, a O TIpaBe
MPEICTABUTEII 10 OTHOIICHHUIO K IPECTAB/ISEMOMY BBICTYTIATh OT MEHH TTOCIICTHE0

Jlemo B TOM, 4YTO MaTepHaJIbHOE COJEPXKAHHE LEJOro psAAa HE TOJIBKO
IPa)AAHCKUX, HO MHBIX 110 OTPACIEBOM MPUHAIJIEKHOCTH IPABOOTHOIIEHUI COCTABIISIIOT
TaKue JIeHCTBUSL, KOTOPbIE MOTYT OBbITh PACCMOTPEHBI KaK COJIEPAHUE U CyOBEKTUBHOIO
MpaBa, U OOSI3aHHOCTH OJHOIO M TOIO K€ CyObEKTa - B 3aBUCUMOCTH OT TOIO, HA YeM
CENaH AaKLEHT B KaKIOM KOHKPETHOM ciy4ae. Tak, KOrga KOMHCCHOHEP HECET
00513aHHOCTb MPOJIATh BEIllb, BO3MOKHOCTh MPOAAXH MOKHO PAaCLCHMBATh U Kak MPaBO
[0 OTHOUIEHUIO K KOMMTEHTY (HAHMMATeNlb HE MMEET TaKOro IpaBa M0 OTHOIIECHUIO K
COOCTBEHHUKY BEIIH, 8 KOMUCCUOHED UMEET).

3. IIpaBOOTHOIIEHUS IO BOIIPOCAM MPEICTABUTEIILCTBA MEXKTY IPEICTABUTEIIEM U
NPECTABIIEMbIM BO3HHMKAIOT B MHTEPECAX IOCIEHAHET0, U KOJIb CKOPO OHM BO3HHUKIIM,
MPEACTaBIIEMbII HMMEET MpaBo TpeOOBaTh €ro pealu3auud. B 3ToM miaHe ux
COZIEpKAHUEM SIBJISIETCSl OOS3aHHOCTh MPEACTaBUTENS BBICTYNATh OT MMEHM Mpel-
CTaBJISIEMOTO 1 COOTBETCTBYIOIIEE €MY IPABO MOCIEIHETO TPEOOBATH €€ UCTIONHEHMSI.

4. B 10 e BpeMsi MPH OTPE/IEIEHHBIX 00CTOSITENIbCTBAX HA MEPBbBIN IJI1aH MOXKET
BBICTYIIaTh 3HAYEHHUE paccMaTpruBaeMoil ()yHKIIMH NPECTABUTENS KaK IpaBa BBICTYIATh OT
MMEHH NPECTaBISIEMOrO (TTOJTHOMOYHE).

Tak, npoTHB TpeOOBaHMS MPEACTABISIEMOIO0 O BO3MEUICHUU YOBITKOB,
BO3HMKIIIMX Y HErO BCJIEJACTBHE COBEPIIECHHBIX MPEICTABUTENIEM JIEHCTBUM, ITOCIEIHUN
OyZeT 3allMIIaThCs CChUIKOM Ha HAMYKME y HEro MpaBa COBEPIIUTHh UX OT UMEHU
NpeICTaBIsieMOoro. [{ist TpeThUX JIMIL TaKXkKe pellaroliee 3HaueHrue Oy1eT UMeTh HaTn4ue y

IpeaAcCTaBuUTCI1 HEC TOJIBKO 069[33HHOCTI/I, a IIOJIHOMOYMA I[CﬁCTBOB&TB OT HMCHHU

! Cm: Coserckoe rpaxaaHckoe mnpaso. OTB. Pea. B.A .Psacenues B 2-x usactax., M., 1986. u. 1. C. 228.



MPEICTaBIIEMOro, MO0 MMEHHO 3TO IMPaBO OOECIIEUYMBAET UM PACIPOCTPAHEHHUE II0-
CIIJICTBUM JIEWCTBUM MPEACTABUTEIIST HEMOCPEICTBEHHO HA MPEICTABIISIEMOTO.

Ilonnomouue - CyOBEKTHBHOE TPABO MPEACTaBHUTEINS, COACPIKaHHE KOTOPOTO
COCTOUT U3 MPABOMOYHS HA COOCTBEHHBIE MOJIOKUTEIbHbIE JICCTBUS KaK BO3MOXXHOCTH
NEIUCTBOBaTh OT MMEHHM W C HEMNOCPEACTBEHHBIM IIPABOBBIM PE3YJIETATOM ISt
MPEICTABISIEMOTO U «HEraTMBHOI0» IMPAaBOMOYMs TpPeOOBATh OT MPEACTABIIIEMOIO
OpUHATHS HA ce0sl IOPUANYECKUX TIOCIEACTBUI Takoi AedrenbHOCcTH. Yepe3 «Hera-
TUBHOE» IPABOMOYHUE IOJHOMOYHME B IIE€JIOM CBS3BIBACTCS C IOPUIMYECKON 00s-
3aHHOCTBIO TIPEJICTABIIIEMOTO TMPHUHITh Ha CeOs MPABOBBIC IOCICACTBUS JCHCTBUM,
pEATM3YIONIHAX MOJIHOMOYHE.

5. Cneuuduka MoJHOMOYMS, 3aKIIOYAIONIAsACS B TOM, YTO OHO BO3HHMKAET B
paMKax OJTHUX MPABOOTHOILIEHUH, & peau3yeTcsl B MpeAeax APyrux, 00yCIOBIMBAET U
JPYTYI0 €ro OCOOEHHOCTh - COJIEpKAHME TIOJTHOMOUMS TPEICTABUTENSI MOXKET TMOJ-
HOCTBIO HE COBIIAJIaTh C BO3HMKAIOIIEW Yy HEro M3 JIOroBOpa O NPEACTABUTEILCTBE
00S13aHHOCTBIO UCIIOTHUTH TIOpy4YeHHe. Takoe HEeCOBIaJICHHE BOMOXHO B TEX CITydasx,
KOIJla CoJiepXKaHne OOS3aHHOCTH, KaK M IMOJIHOMOYMS, ONPENEISIETCsS BOJICK CyObEKTOB

IMPCACTAaBUTCIILCTBA, T. €. IIPH IIPCACTABUTCIILCTBC B CUITY 10TrOBOpA.

Berynast B oTHOIIEHHE C TpenCcTaBUTENIeM, TPEThU JIMIA BIIPABE CUUTATh, UTO
HAJUISKAIM 00pa3oM YIOCTOBEPEHHOE €ro IMOJHOMOYHE TOJHOCTHIO COOTBETCTBYET
JTAHHOMY eMy ropydeHuto. Ha ene ke 3Toro MoxkeT He ObITh: COJepP)KaHNe TIOITHOMOYHS
MOYKET OKa3aThCsl YrKe WM, HAIPOTUB, IIIHPE, YeM TIOPYUEHHS (HApUMep, PEICTAaBUTEITIO
nopy4aeTrcsi TONY4YUTh TPy3 M TEPEOTHPaBUTh €ro OIpPEACIICHHOMY TONy4arento, a
MOJTHOMOYME O(OPMIICHO JIUITh HA TOJIyY€HUE TPy3a; Ha MPEACTABUTENST BO3JIOKEHA
MOKYITKa KOHKPETHOTO JIOMa, a MOJIHOMOUYKE 0(hOPMIICHO Ha MIOKYTIKY JIOMa «BOOOIIIE).

[TockonbKy TpEeThby JHIIa MOTYT CYIUTh O COJICPKAHUU TIOJTHOMOYUS, TI0 00IIeMy
MPaBWITy, JIMIIb O JIOKYMEHTY, YIOCTOBEPSIOIIEMY €ro, a MOCIeAHWN odopMIIsieTcs
CaMUM TIPE/ICTABUTENIeM, OH W HECeT PHCK HECOOTBETCTBUS OOBEMa IMOJTHOMOYHS
JOJDKHOMY TIOpydeHuto. Eciu B Ha3BaHHOM JIOKyMEHTE HE OTPaKEHBI KaKUE-THOO
yKa3aHHs TPEICTaBISIEMOTO, BXOAIINE B COMEpyKaHNe OOsI3aHHOCTU TIPE/ICTABUTEINS BO

BHYTPCHHEM IIPABOOTHOIICHUH IIPCACTABUTCILCTBA, OH HC BIIPAaBC OTKA3aTbCA OT



MPUHATHAS HAa ce0sl MPABOBBIX IMOCIEACTBUI JNEUCTBUIA NPEICTABUTENS, COBEPILEHHBIX
IOCJIETHUM B COOTBETCTBUU C MMEIOLIMMCS y HEro MOJHOMOYMeM. B Takux ciydasx
MMEHHO TOJHOMOYHME OyIeT UMETh OMpeAessollee 3HAYCHUE IS COJACpXKAaHUSA U
o0bemMa MPEeACTAaBUTENILCTBA B OTHOIICHUSAX C TPETbUMH JIMIAMH. B OTHOIIEHUSIX ke
MEXy TPEACTaBUTENIEM U MPEACTABISIEMbIM Ba)KHBIM SIBIISIETCS OOS3aHHOCTBH IEPBOIO
BBINIOJIHUTD JTAHHOE MY MOPYYEHHE B COOTBETCTBUH C YKa3aHUSIMU BTOPOTO.

B Tex cimywasx, korga mojHOMouYME yXke (BO3jaraéMoil Ha IpeiIcTaBUTEIs
O0SI3aHHOCTU IO OCYLIECTBJICHUIO NPEICTABUTEIILCKUX (PYHKIIMM, OH OKa3bIBAacTCsl HE B
COCTOSIHUH BBITIOJTHUTH €€ B TIOJIHOM 00BEME U HE JIOJDKEH HECTH OTBETCTBEHHOCTH TEpet
npefcTaBisieMbiM. Tak, €ciu MOBEpEeHHOMY IOpy4aeTcss Npojarh Jady U JIOM, a
JIOBEPEHHOCTb O(OPMITETCSI TOJIBKO Ha TIPOAXKY 1a4H, OH CMOYKET UCTIOJHUTH TTOPYICHHUE
JIUIITH B OTHOIIICHUH €€.

Odopmnenre NoiaHOMOYMS B 00BEME, COCTABJSIOIIEM JIMIIb YacTh OObema
00s13aHHOCTH, O3HAYaeT HE YTO HWHOE, KaK W3MEHEHHE COIEep)KaHHsS JO0roBopa O
IPEJICTaBUTENBCTBE, @ BMECTE C HUM - COOTBETCTBYIOLIETO BHYTPEHHETO IPABOOTHOLIICHNS,
MO B3aIMHOMY COTJIACHIO CTOpPOH. Ha cTOpoHe mpeAcTaBisieMoro 3TO COTJIacHe BbIpa-
KaeTcsi B TOM, YTO OH O(OpMIISET MOJHOMOYHE MPEJCTaBUTENs B 00BEME, CO-
CTaBJISIFOILIEM JIMIIb YacTh O0bEMa €ro OOSI3aHHOCTH, CO3HABas, YTO MPH TaKOM IOJIO-
KEHUH TOT TI0 HE 3aBUCSIIUM OT HEro MPUYMHAM HE CMOXET BBITMIOJHHUTEH MOPYYCHHE
HOJHOCTBIO. [T0CKOIIBbKY Ipe/IcTaBUTENb HE OTKA3bIBAETCS OT JAHHOTO MY ITOJTHOMOYMS, a,
HaIPOTHB, PUCTYIAET K €r0 peaM3allii, OH TEM CaMbIM TOXKE BBIPAKAET CBOE COIIacHe
Ha M3MEHEHHUE JIOTOBOPA.

WNnast cutyarmsi BO3HMKAaeT B CIIy4dasxX, Korja 3a(UKCHpOBaHHBI 00beM
TIOJTHOMOYHS IIMpe cofieprkanns o0s3aHHOCTH. [IpecTaBisemMblil BipaBe pacCUMTHIBATS,
YTO TMPENCTaBUTENb, COBEpINAsi CIENKY C TPEThUM JIMIIOM, YYTET BCE €ro yKa3zaHWs,
MOCKOJIbKY OH B3SUI Ha ceOs TaKylo OOSI3aHHOCTh MpH 3aKIIOYEHUH JoroBopa. Heco-
OJroZIcHNe WX SIBISIETCS OJHOBPEMEHHO HapylIeHHEM OOS3aHHOCTH TPEJCTABUTENS BO
BHYTPEHHEM IIPAaBOOTHOIIEHUH CO BCEMH BBITEKAIOIMMH OTCIOAa HEBBITOIHBIMHU I1O-

CICACTBUAMU JJIA HETO.



Takum 00pa3om, BO BHYTPEHHHMX MPABOOTHOLUEHUSX MEXKAY NPEICTABISIEMbIM H
NpEeACTaBUTENIEM pellalonlee 3HaueHHe HMeeT OOS3aHHOCTh IOCIEAHEr0, KOTOPBIM
OTBEYACT MEpes NPEICTAaBIIEMbIM 32 JICHCTBUS, €€ Hapyllarolue, XOTs Obl OHH H
YKJIQ/IBIBAJTUCH & TPaHUIbl JAHHOTO €My NOJHOMOuMs. Bo BHEIIHeM ke MpaBOOTHOLIE-
HUM C TPETHUMU JIMIIAMU PEIaoNiasi pojb MPUHAUICKUT MOTHOMOUYHUIO KaK IpaBy
MPE/ICTaBUTENS ACHCTBOBATH OT UMEHU NPEJICTABIISIEMOTO.

6. B ciywasx, korja aisi OCYHIECTBIICHUSI CBOMX (DYHKIIMM TPEICTaBUTEINIO
HEOOXO/IMMBI OTpEJIeNICHHbIE CPEJICTBA, COACPKAHNE PACCMATPUBAEMBIX MPABOOTHOIIICHUHN
OCJIOXKHSETCS. OOSI3aHHOCTBIO TPENICTABISIEMOTO CHAOIUTh TMPEACTABUTENST WMH |
COOTBETCTBYIOLIIUM IPaBOM TpeOOBaTh 3TO - MaTepUATIbHBIMU CPEJICTBAMH, JOKY-
MEHTaMH (B TOM YHCJE JIOBEPEHHOCTBIO). JTa OOSI3aHHOCTh HOCUT (haKyJIbTaTUBHBIN
Xapakrep, T. €. IMEET MECTO JIMIIb TOrJa, Korjaa 0e3 yKa3aHHbBIX CPEJCTB MPE/ICTaBUTEND
HE MOXKET OCYIIECTBUTh CBOM (yHKIMHM. Kak mnpaBuio, oHa BO3HUKAaeT IpU TMpPEa-
CTaBUTEIIHCTBE B CHITY JOTOBOPA.

7. PaccMoTpeHuto (QyHKIUMHA MpPEACTaBUTENS MO BBINOJIHEHUIO JAHHOTO €My
nopy4eHust ¥ PyHKIMU TPEACTABIISIEMOTO 110 CHA0KEHUIO MPECTABUTENST HEOOXOJUMBIMU
JUIL  BBITNOJIHEHUSI TOPYYEHUSI CpEICTBAMK, B TOM YHCJIE YHOJIHOMAuMBAIOLIMMU
JOKYMEHTaMH, B Ka4eCTBE FOPUIMUYECKUX OOS3aHHOCTEH HUCKOJBKO HE MPEMSITCTBYET TO
0OCTOSITENIHLCTBO, YTO COOTBETCTBYIOIIME TPEOOBAaHUS HE 00ECIIEUEHbI NCKOBOM 3aIlIUTOM.
D10 OOBSCHSETCS JIMYHO-IOBEPUTEIBHBIM  XapakTepoM JIOrOBOpa O  Mpel-
CTaBUTENILCTBE, B CBSI3U C YEM KaXKAbIM €ro y4aCTHUK B JIF0OOO€ BpEMsI MOXKET OTKa-
3aThCsl OT NpeAcTaBUTENbCTBA. OTKa3 MPEACTABUTENS BBIIOJHHUTH MOPYYEHUE KaK U
NPEJICTABIIEMOrO BBIIATh TOMY JOBEPEHHOCTh, PABHOCWIEH JOIIyCKAEMOMY 37€Ch 3a-
KOHOM OJIHOCTOPOHHEMY OTKa3y OT MPEICTABUTENBCTBA.

[Ipu 3TOM clegyeT y4uThIBaTh, 4TO: 1) MpeacTaBUTENb, NPUHUMAIOIIMN Ha
ce0s1 00SI3aHHOCTh BBICTYINATh OT MMEHM MPEICTaBISIEeMOrO, OTHIONb HE TapaHTUPYET
JOCTIDKEHUSI OOYCIIOBJICHHOTO pe3yJibTara, a 00si3yeTcs JMIIb CesiaTh BCe He00XO0IUMOoe
IUIsL €r0 JIOCTWKEHMS; 2) OTKa3 MpEICTAaBUTENsl OT BBINOJHEHUS CBOEH OOS3aHHOCTH
BO3MOXKEH, Kak MpPaBWIO, JIMIIL NpH JOOPOBOJBHOM MPEICTABUTENBCTBE;, 3) Mpen-

CTaBUTEJb, HE COOOIIMBIIMI MPEACTABISIEMOMY 00 OTKa3e OT BBIIOJHEHHUS MOPYYEHHS U



HE BBIMTOJIHUBIINANA TaKOBOE, Oy/IeT HECTH OTBETCTBEHHOCTH TIEPE] HUM 32 TIPUIUHEHHBIC
€My HEHCTIOJTHEHUEM MOPYUYEHHsI YOBITKY Ha OOIIMX OCHOBAHWSIX.

8. Crermuduka paccCMOTPEHHBIX TPABOOTHOIICHUN MEXTy MPEACTaBISIEeMbIM U
MPE/ICTaBUTENIEM 3aKII0YaeTCsl B TOM, YTO peam3aliys 00s3aHHOCTH | MPpaBa MOCIIETHETO
10 COBEPIICHUIO FOPUINYECKUX JCHCTBUN OT MMEHH MPEICTABISIEMOr0 HEBO3MOKHA B
npesieniax 3THX OTHOLIEHHUH (MO0 MpeICTaBUTEb HE MOYKET COBEpIIIATh TaKUe JCHCTBHS B
OTHOIIICHNU ce0s J4HO). J1st ocymecTBiIeHusT ero (PyHKIMHA HEOOXOIUMO HAIMYKUE U
peam3anysl ABYX JPYIHX TIPABOOTHOINCHWH, BBIACTAEMBIX HAaMH B CTPYKTYpe
NPEICTABUTENBCTBRA.

Bce Tpu mpaBooTHOmIEHUSI O0BETUHSET OnHA OOINas Ielbh - YCTaHOBJICHUE,
W3MEHEHHE WM TIPEKpaIleHHe MPaBOBOW CBS3M MEXIY NPEACTaBISIEMBbIM U TPETHUM
JIMIIOM, KOTOpas, KaK y»Xe OTMEUYaJioCh, MOXKET OBbITh JOCTHTHYTA JIMIIb C pPeaT3aIeii
ATUX MPABOOTHOIIIEHUH B CTPYKTYpE MPE/ICTABUTENHCTRA.

OnHako HaMM4YME ee He MCKITI0YAeT PeaTbHOCTH OTHOCHUTEIHFHO CaMOCTOSITEIIBHON
HETIOCPEICTBEHHOM 11€JIM MPABOOTHOIIICHUSI MEXKITy TIPE/ICTABISIEMBIM U TIPEJICTABUTEIIEM.
CamocTosITennbHOE Ha3HAYEHHUE €T0 COCTOHT B TOM, UTO: 1) OHO, 00pa3HO TOBOPS, POXKIAET
burypy mpeacTtaBuTeNs - JIMIQA, HAACICHHOTO MPaBOM (TIOJIHOMOYHEM) BBICTYIAaTh OT
9y)kOr0 UMEHH, W 2) B Tpenenax 3TUX OTHOIICHUH TpeACTaBUTEb HAaJEIsIeTCs

CpeCTBaMu, HEOOXOIUMBIMH JIJIs1 OCYIIECTBIICHUS TPEICTABUTENHLCKUAX (DYHKITUM.






3AKJTIOYEHHUE
OOBEKTHBHO OLICHMBAS 3HAYCHHME HOBOTO | PaKIAHCKOro KOJeKca B BOIPOCAX
YPEryJIMpOBaHUs TPaXKIaHCKO-TIPABOBBIX OTHOIIICHHU B YCIOBUSIX PHIHOYHON SKOHOMMUKH,
MO>XHO KOHCTaTHpOBAaTh, YTO MPUHSTHE JAHHOIO HOPMATUBHOTO JOKYMEHTA UMEET HE
TOJIKO aKTyaJbHOE BHYTPEHHEE 3HAUeHUE /ISl Y30€KUCTaHa, HO MPUIAeT Halllel cTpaHe
aBTOPUTET, KaKk CyOBEKTy MexayHapoaHoro mpasa. To ectp 'K umeer nBa acrekra:
BHYTPEHHUI 1 HE MEHEE BAKHBIN BHEIIHUM.

3nauenue ['K mis Pecybmiku Y30ekucTaH B IiaHe IPUMEHEHUS €10 MOJI0KEHHUNA
Ha BHYTPEHHEH apeHe 3aKJII0YacTcs B CleayromeM. B ommune ot ocHOB ['paxnaHckoro
3akoHozatesbetBa OT 19 mas 1991 1. HOBBIM ['pakmaHCKMii KOIEKC K YHUCTY
PEryIMpyEeMbIX HEUMYIIIECTBEHHBIX OTHOIICHUM, CBS3aHHBIX C HWMYIICCTBEHHBIMH,
OTHOCUT OTHOIIEHUS, KoTopble B OcHoBax ['pakmaHCKOrO 3aKOHOJATENbCTBA
XapaKTEpU30BAIMCh KAK JIMUYHbIE HEMMYIIECTBEHHBIE OTHOIICHUS, HE CBSI3aHHBIE C
MMYIIECTBEHHBIMU (3allTa YECTH, TOCTOMHCTBA, JICJIOBOM penmyTaiuun). B Oosnbliiel wim
MEHBILEN CTENEHH CBSI3b JIMYHBIX HEUMYILIECTBEHHBIX OTHOILLIEHUI ¢ MMYIIECTBEHHBIMU
CYLLECTBYET BO BCEX CITyHasiX, PEryJIMPYEMbIX TPAKIAHCKUM 3aKOHOAATEIBCTBOM.

Takum 00pazoM, GopMyrna npeamera rpakIaHCKOrO 3aKOHOJATENIbCTBA B HOBOM
I'pakmanckoM Koziekce He oTmuaercs oT (Gopmynbl ['pasknanckoro komekca 1963 roma,
PETyJIMPOBABIIETO TOT K€ KPYr JIMYHBIX HEUMYIIECTBEHHBIX OTHOIICHUA 0e3
middepentmanuy, npeanpuHisToi OcHoBaMHU ['pa’kIaHCKOTO 3aKOHOAATENbCTBA, HO
NPU3HAIOIIEH 2 TpyIIbl 3TUX OTHOIIEHWH. ['paskaaHCKo-TIpaBoOBas 3allliTa HE MPEHoCc-
TaBJISICTCS JIMUHBIM HEUMYIIECTBEHHBIM OTHOIICHUSM, KOTOPhIE B HEM HE HYXKIAIOTCS B
CWIy TIpUPONBI HeMaTepualibHbIX Onar. K mpeaMmeTry rpakIaHCKOTO 3aKOHOMATENbCTBA
OTHECEHbl BCE KATErOpuM OOIIECTBEHHBIX OTHOIICHHW: WMYIIECTBEHHO U He-
MMYILIECTBEHHO CBS3aHHBIE C HUIMMU.

K perymupyembiM B ['pakJaHCKOM KOJIEKCE MMYIIECTBEHHBIM OTHOIICHUSM
OTHOCSITCSI HE BCE HMMYIIIECTBEHHBIC OTHOIICHUS, & TOJILKO OMNpEJCICHHAs UX YacTh,
n30paHHasl TPAKIAHCKMM  3aKOHOJATENIbCTBOM:  OTHOINCHUSI COOCTBEHHOCTH U

I'paXKaaHCKOIro 060p0Ta ABZKUMOI'O U HEABMKMMOI'O UMYIIICCTBA, PC3YJIbTaThl MHTCIIJIICK-

! I'paxnanckuii Konmexe PecryOnmku Y30ekucran Berymuna B Jeiicteue ¢ 1 mapra 1997 roxa.



TyaJbHOM AEATEIBHOCTH, OCHOBAaHHBIE HA PABEHCTBE YYACTHUKOB 3THUX OTHOLICHWM,
HE3aBUCUMOCTH WX BOJICU3bSBICHUS B BO3HUKHOBEHHM, NMPUMEHEHHH W MPEKpaIlCHUN
OTHOIICHUM, MMYIIECTBEHHOW OOOCOOJEHHOCTH KaXIOTO W3 HHUX, HMYILECTBEHHOM
CaMOCTOSITENFHOCTH. DT (PyHIaMEHTaAIbHBIE XapaKTEPUCTUKU TIPeIMETa MOTYUUIId CBOS
OTPaKEHUE B MPAKIAHCKO-TIPABOBOM METO/IE IPABOBOIO PETYIUPOBAHMSIL.

NMymiecTBEHHBIE OTHOIIEHUsSI MHOTO POJA PETYIMPYIOTCS APYTMMH OTPACISIMA
IpaBa v MO3TOMY I'PaKIaHCKOE 3aKOHOJATEIBCTBO K HUM HE NpuMeHsieTcsl. VIckmoueHue
13 3TOT0 NPaBHJIa YCTAHOBJIEHBI 3aKOHOM.

C BKJIFOUCHHEM TIPUPOIHBIX PECYPCOB B UKMCIIO OOBEKTOB YAaCTHON COOCTBEHHOCTH
pacIIMpuIICs Uana3oH OXBaTa OTHOIICHHUH, PEryIMPYEMBIX IPaKIAHCKIM TpaBoM. [ Ipexne
BCETO, M3MEHWIMCh OTHOIICHHS MEXKIY IPAKIAHCKAM K 3€MENIbHBIM 3aKOHOATEIbCTBOM,
KOTOPOE Y€ BBEJIO 3eMENbHBIN YYaCTOK B IPaXIaHCKUI 000pOT U, CJIEIOBATENHHO, B 3TOM
00J1aCT! OTHOLIEHUS OATIAJA0T MO JEHCTBUE TPAsKAAHCKOIO MpaBa.

HezaBucumo or mnpusHaBaeMOM [paKIaHCKUM KOJEKCOM CBSI3M  JIMYHBIX
HEMMYILECTBEHHBIX OTHOLIEHUIM C MMYIIECTBEHHBIMH, HEUMYILECTBEHHBIE OTHOIICHUS
HE UMEIOT 3KOHOMHUYECKON MPUPO/bl (KU3Hb, 3I0POBBE, YECTh, JOCTOMHCTBO JIMYHOCTH)
M HOCAT Cyry0O JIMUHOCTHBIN XapakTep HeMaTepHaabHOro jaoyira. OHU NMpUPaBHEHBI K
MMYILECTBEHHBIM IIpaBaM M0 COCO0aM MX MPABOBOM 3aILIUTHI.

NMyiiecTBeHHbIE  OTHOLIEHWS, peryiupyemble ['paXIaHCKUM — KOJIEKCOM
HO/PA3AEISIIOTCS Ha 2 KaTerOpuH: BEILHbIE U 0053aTeNbCTBEHHbIE. BelllHble — cTaTUuHbIe
OTHOILIEHHSI COOCTBEHHOCTH Ha BeUIW (MMYIIECTBO) U OTHOIICHHUS, BO3HUKAIOIINE B
CBA3U C HAXOXXICHUEM HMYILECTBA Yy JIUL, HE SIBISIOIIMXCA €ro COOCTBEHHHUKaMH
(IpaBo X035MCTBEHHOI'O BEICHUS U ONIEPATUBHOIO BJIAJICHUS UMYLLIECTBOM).

O0s13aTeNbCTBEHHBIE — JAMHAMUYHBIE OTHOILIEHUS OOIIECTBEHHOr0o OOMEHa
pe3yJbTaTaMu JEATEIIBHOCTH, CBS3aHHBIE C MEPEXOJOM HMYIIECTBA OT OJHOTO
YYACTHMKA OTHOIIEHHA K JpPyromMy, BO3HUKAIOLIME W3 JOrOBOpA, BCIEICTBHE
OPUYMHEHUS] BpeJa M W3 HHBIX OCHOBAHWH, MPEAYCMOTPEHHBIX [ 'pakIaHCKUM
KOJIEKCOM.

[Io cyOBEeKTMBHOMY COCTaBY OTHOUICHMS, peryjupyemble [pakgaHCKUM

KOACKCOM, BKIIOYAIOT TIpaxiaH W HOPpUAWYCCKHUX JIMII. OT umeHu PCCHY6HI/IKI/I



VY30ekucran, 00JaCTHBIE U MYHULIUMIIATbHBIE 00pa30BaHus, COOTBETCTBEHHO OpraHbl
rOCyJJapCTBEHHOM BJIACTU M MECTHOIO CaMOyNpaBJE€HHWs B paMKax CBOEH
KOMIIETEHIIMM MOTYT MPUOOpETaTh U OCYLIECTBIATh IPakIaHCKUE Mpasa. ['paxkiane
06e3 o00pa3oBaHUS IOPUIMYECKOTO JIMIA, a TaKXKe MOPUIUYECKHE JHIAa MOTYT
3aHUMATBCS TPEAIPUHUMATENILCKOM JEATENbHOCThI0. B oTimume oT paHee
JICICTBOBABILIETO 3aKOHOAATENIhCTBA HOBBIM ['paxkmanckuii konekc PecrmyOnmuku
VY30ekuctaH JaeT HOBOE OIpEACICHUE MNPeIPUHUMATEIBCKON JesATEeIbHOCTH,
COTJIACHO KOTOPOTO0, €€ MPU3HAKAMH CUATAIOTCSA:

- HaIlpaBJICHHOCTh Ha U3BJICUCHHE MPUObUIA B UMYIIECTBEHHBIX OTHOIICHUSX;

- CUCTEMATHYHOCTb U €€ OCYLIECTBIICHUE HA OCTOSIHHON OCHOBE;

- IESTENBbHOCTh, OCYILIECTBISIEMAs TpaXJIaHAMU W OPUAWYECKUMU JIMIAMU,
3apETUCTPUPOBABIIMMUCA B KA4eCTBE NPEANPUHUMATENIEH B YCTAaHOBICHHOM
HOPSIZIKE.

['paxxmanckuii KOJIEKC YCTaHaBJINBACT €IUHCTBO IpaXXJaHCKOI'O
3aKOHOJATEIbCTBA, €r0 HEIEIMMOCTh HAa TPaXXTAHCKOE U IPEANPUHUMATEIBCKOE,
NpeaycMaTpuBas, 4YTO CYObEKTaMHU OTHOILIEHUW, KOTOPBIE PEryJIUPYIOTCS
I'paxxmanckum KOJIEKCOM SABJISIIOTCS OTHOILICHUS MEKY JIMLAMH,
OCYLIECTBJISIOIIMH MPEATPUHUMATENIBCKYIO AESITENBHOCTD UIIM C UX YYaCTUEM. DTO
MCKIIIOYAET IOCTAaHOBKY BOMNpoca 00 H3JaHUU JACHCTBYIOMIEr0 NapajljIeIbHO C
I'paxxnanckum  komekcom  Ilpenmpunumarensckoro  (ToproBoro) — kojekca
Pecniybnuku Y306ekucraH.

HoBpiit  ['paxpgaHCKuid ~ KOAEKC  COXPaHAET  IPEXKHEE  COOTHOIICHUE
IPaXJIaHCKOTO  3aKOHOJATEeNbCTBA JIMIIb C  HAJIOrOBBIM, (PUHAHCOBBIM U
aJIMUHHACTPATUBHBIM 3aKOHOAATEIBCTBOM.

Pacumpuiicds TpakIaHCKO-IPABOBOM HMHCTPYMEHTAapHUM B  PETYJIMPOBAHUU
OpayHO-CEeMEMHBIX OTHOIIECHUHN. ['pakTaHCKUN KOJIEKC 0OOOCHOBAHHO YPETYIHPOBAT
OTHOLICHUS ONEKM U  T[IONEYUTENbCTBA, AaKThl TPAXKIAHCKOTO  COCTOSIHUSA,
pernameHTHpoBaHHble Tpexae Komekcom o Opake, a Takke HMYIIECTBEHHBIE

OTHOLICHUSA B CCMBC.



C npyroil CTOPOHBI AaKTyaJbHOCTb M Ba)XXHOCTh BHemHero acnekta ['K
3aKJIIOYAETCS B TOM, YTO OH IMO3BOJWJI Y30€KUCTaHy 3al0KUTh HEOOXOIUMYIO
MpaBOBYK0 0a3y [JI BBINOJHEHUS MOJUTHYECKHMX W HKOHOMHYECKUX LEeJel
MOCTPOCHUS COOCTBEHHOM MOJENN pa3BUTHS, UTO, B CBOIO OUEpE/ib, TO3BOJIUT HAIICH
CTpaHe OBICTpEE BIUTHCA B MUPOBYIO SKOHOMHUYECKYIO cucTeMy. [Ipu 3TOM BasKHBIM
MOMEHTOM [JIsl MOTEHUUAJIbHBIX MHOCTPAHHBIX CYOBEKTOB TI'PaKIaHCKO-TIPABOBBIX
oTHolIeHuN umeeT ToT (pakt, uro B Konekce kak u B Koncrurynuu PecrnyOnuku
VY30ekucTaH WHOCTPaHHbIE TpaXKJaHE W Jula 0e3 TrpakJaHCcTBa IOJIb3YIOTCS B
VY30ekucrane mpaBaMH U HECYT OOS3aHHOCTH HapaBHE ¢ rpaxkaaHamu PecryOmiumku
VY30ekucTaH (KpoMe Cy4yaeB, yCTAHOBIIEHHBIX 3aKOHO/IATEIILCTBOM ).

[Tpunstue I'paknaHCKOro KoJeKca SBIISIETCS BaKHBIM MOMEHTOM JJI OLICHKU
MO3UTUBHOW JIEATETBHOCTH pPYKOBOJCTBa PecnyOnmku VY30eKkucTaH €O CTOPOHBI
MEXIYHApPOJIHbIX (PMHAHCOBBIX M ToJuTHYecKux uMHCTUTYTOB (MB®, BB, BTO 1
ap.). OCHOBHBIE MOJIOKEHUS JOKYMEHTA, CIOCOOCTBYIOIME PA3BUTHIO TPaXKIaHCKO-
IPABOBBIX OTHOLIEHUH B COOTBETCTBUU C HOPMAMH U TPEOOBAHUSIMU BEAYIINX CTPaH
3anazna, 0e3yclIOBHO, OyIyT CIOCOOCTBOBATh OKAa3aHUIO JICCTBEHHOW MOMOIIHU C UX
CTOPOHBl B YCWUJIEHMM JUHAMUKH TNpPOBeleHUs pedopMm, MNpexIe BCEro Mo
JaJIbHEHIIIEMY Pa3BUTHUIO PHIHOYHOM HSKOHOMHUKH, B YCIOBUSAX (DOPMHPYIOIIETOCS B
Hallell CTpaHe OTKPBITOrO MPaKJIaHCKOIO 00IeCTBA.

B uenom, D'paxmanckuii Komexc PecnyOnmku VY30ekucTan crpaBuics C
3aJjladyaMM MEPEXOHOTO IMEepHoJa M CO3[all NPaBOBYK 0a3y CUCTEMbl PHIHOYHBIX
oTHomIeHWH. B HacTosiiee BpemMs Ha3zpeiaa HEOOXOJUMOCTh JajJbHEHIIEro

coBepuieHcTBOBaHus [ paxxnanckoro Koaekca u mpuHITHA €T0 B HOBOM PEAAKLINH.
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