HEKOTOPBIE OTUYECKHUE INTPOBJIEMBbI
HPOLHECCYAJIBHOI'O HOBEJAEHUSA AJIBOKATA B
YI'OJIOBHOM ITPOLECCE

AnBoKaTypa co3/1aHa He JUIsl HaCIaXICHUS

TeX, KTO BHEH COCTOMT, a JjIsl OOIIIECTBEHHOTO
CITYKEHUS, CITYKEHUS TPYTHOTO CYPOBOTO M CEPBE3HOTO.
O.Iluxkap.

06 ansokate (ITapagokc).

KomunuectBo  ucciaenoBaHuii, MOCBSIICHHBIX  OTEUYSCTBEHHOM
aZBOKaTtype, B MOCJIEAHHUE TOJbl BO3pacraeT. ITO OO0BIACHHUMO. I'01bl
pedbopM U AEMOKpaTHYECKHX MpeoOpa3oBaHUl B CTpaHE MNPOOYAUIH
MOBBIINIEHHOC BHHUMAaHHWE K IPABOBOMY ITOJIOKCHHUIO JIMYHOCTH B
o0IlleCTBE M TOCYAapCTBE, K CyAy M MPaBOOXPAHUTEIHHON CHCTEME,
MPU3BAHHBIX 3aIUINATh HE TOJBKO TOCYIApPCTBEHHBIE HMHTEPECHI, Kak
9T0 OBLI0 HAa MPOTSHKCHUM MHOTHX JACCATHIICTHH, HO M HMHTEPECHI
YeJI0BEKa U IpakJIaHHA, IPHU3HABas UX IPUOPUTETHOE 3HAUCHHE.

DTO CBS3aHO C MPOABIIKCHHEM K IMPABOBOMY TOCYAapCTBY, K TOM
OoYepeaHOM Pa30BOM MEUTE YeJIOBEUYECTBA, KOIJla TOPIKECTBO CHIIbI CMeE-
HUTCSI TOPIKECTBOM IIpaBa U cnpaBezmnBocml.

TBepao yOexxaeHbI, 4TO TIpaBa M CBOOOIBI YEIOBEKa- BBICIIIAS IICH-
HoCcTh. Ilomaraem, 4to coOJIOJIeHHE 3TOro OOIIENPaBOBOIO IPHHIIUIIA
0COOCHHO Ba)KHO B HaIllEH CTpaHe.

[TosTomy 3ammTa NpodeccHoHaTbHBIM COOOIIECTBOM aJIBOKATOB
npaB U CBOOOJ I'pakaaH, OKa3aHue KBATU(UIIMPOBAHHOU IOPUINIECKOM
MOMOIIM- TapaHTUsA OJaromoiayddss | mpoluBeTaHus PecmyOmuku
V30ekucTaH, Top)KecTBa J00pa W CIPABEIMBOCTH B TPakKIaHCKOM
0OIIIEeCTBE.

Kaxaomy 1OpUCTy B JIEMOKPATUUYECKOM OOIIECTBE HYXKHO OBIThH
JyTOUYKY aJBOKATOM: BIUTaTh OOIIEMHUPOBBIE CTAHAAPTHI IMPABOBOTO
MOBEJICHUS, YBAXKCHUS K 3aKOHY, JIMOCPAIbHBIM IIEHHOCTSIM, OCO3HATh,
YTO MpaBa YeJOBEKa SBJISIOTCS OCHOBOM JIFOOOTO OO0IIECTBa, HAYYUTHCS
BOCIIPHHUMATH 9YXKYIO 00JIb KaK CBOIO, COOPMHUPOBATH IMPEICTABICHHUS
O JIOJIKHOM U CIIPABEITUBOM .

CerosHs BO3HHMKAET Macca BOIMPOCOB, CBSI3aHHBIX C OpTraHU3aIuen
aBOKATyphl, TApAHTUSAMH aJBOKATCKON MESITCIHLHOCTH, 3aIIUTOM IIpaB
anBokaToB. OOBIUHBIE JIIOAW MOJArarT, YTO BCE ATH OOBEKTUBHELIE

1 I'anoranos A.Il., Poccuiickas agBokarypa::ucTopus u coBpeMeHHOCTh.-M.:FOpnutuadopm,2003.-C.3.
2 bypo6una B.H.AnBokarckas gesitenbHocTh.-M.:CratyT,2005.-C.11



poOJIEeMbI TOKPHIBAIOTCS BO3pOCIIEH 00IIECTBEHHON POJIbIO aJIBOKATOB,
KOTOPYIO HbIHYE B Oo0ibIION I1ieHe. Benb 03 OMNBITHBIX HOPHUCTOB,
JyMAalOT OHHM, HEBO3MOXHA JCATEIBHOCTh HOBBIX SKOHOMHYECKUX
CTPYKTYP, AaKIIMOHEPHBIX oGuects’.

AnBokatypa-tipodeccus TBOpUYECKaA, JICBU3 aJlBOKara-
uccienoBanue u cBoboga . OmHako cBOOOJa TBOpPYECTBA aJIBOKATa
OrpaHWYEHA NPUHIMIIAMH aJBOKATypbl, MpaBuwiIamMu Tnpodeccuu c
CTPOTMMH PaMKaMH HOPM 3aKOHA, TOJBKO B IMpeaeax KOTOPOro OH
MMEET BO3MOKHOCTbh CO3/1aBaTh CBOU IIEEBPHI.

Kak BCAKMM HWCTUHHBIM TBOpEL, AaJBOKAT HE HMMEET IpaBa
IPOSIBJIATh, MaJOAyIIWE, B JEj€ 3alluThl MpaBAbl OH JOJKEH OBIThH
HEMPEKJIIOHEH TaK K€, KaK HEMPEKJIOHHA cama UCTUHA. «Buaere CBOM
JOAT W HE BBINOJHATH €ro- 3TO OTCYTCTBHUE MY)KCCTB&»S. Hcnonnss
CBOIO O00S3aHHOCTb, aJIBOKAT JOJDKEH OBITh YECTEH M MYXKECTBEH
HACTOJIbKO, YTOOBI HE MTOCTABUTH 3AIUTY JTOBEPUTENS B 3aBUCUMOCTD OT
JIMLA, KOTOPOE HAPYIIAET MPABO nocieaHero’.

DOTUKa UrpaeT B aJIBOKATCKOM AEATEIBHOCTH 0CcOo0yr0 pojb. Her,
noxainyi, JIpyro mnpodeccud cO CTOJIb Pa3BUTHIM BHYTPEHHUM,
KOPHOPATUBHBIM KOHTPOJIEM HE TOJBKO 34 JCUCTBHUSIMU U CIOBAMH, HO
HEpeAKO naxke HaMmepeHusMu. lIpodeccuonanpHas mpaBo3acTymHas
NEATEIbHOCTh TOKOUTCS Ha JIOBEPUTEIbHBIX, OJMU3KUX K HHTHUMHBIM,
OTHOIIEHUAX aJBoKaTa ¢ kiaueHToM. IIpaBuna mnpodeccuonanbHOM
MOpajau OOECIEUUBAIOT 3Ty OXPaHIEMYI0 aJBOKATCKOM TalHOU
JIOBEPUTEIHOCTh. 3alvilasl MpaBa W 3aKOHHBIE HHTEPEChl KIMEHTA,
aZBOKAaT BCTYIAE€T B CJIOKHBIC, UPEBAThIe KOH(MDIUKTAMU OTHOILICHUS C
CyAOM, pPa3IUYHBIMH roCy1apCTBEHHBIMU, MPEKIC BCETO
MpaBOOXpaHUTEIbHBIMU opraHamu. [IpodeccronanbHas sTUKa MprU3BaHa
pPEryaupOBaTh 3TH OTHOIIEHHUS .

3HaYCHUE IOPUANYECKON 3TUKU COCTOUT B TOM, YTO OHA MPUIAECT
HPABCTBEHHBIM  XapakTep  JACATEIBHOCTM MO  OCYIIECTBICHUIO
MPaBOCY/IMs, BBIOJIHEHUIO MPOKYPOPCKUX (YHKIUU, CIEICTBEHHOU
paboTe, a TakXkKe JIPYTMM BHUJAM JESATCIHHOCTH, OCYIIECTBISIEMOM
IOpUCTaMU- NpodeccroHasIaMHu.

3 JIy6ies 10.®. Ansokatypa B Poccun.-M.: [Ipoodpazosanue, 2002.-C.5.

4 ®agp XKronb. AxnBokaTtckue uaeansl.-M.,1880.-C. XV

5 Kondynwmii. becenst u cyxnenus.2.24

6 IlpaBuma anBokatckoi mnpodeccun B Poccum/Coct.: A.B .BopoGrer ,A .B. Ilomskos, l0.B.
Tuxonpasos .-M.: Craryt,2003.-C.4.

7 bapmesckuii M.JO. AnBokarckas stuka. -M.: IIpodoodbpazosanue,2000.-C.10.



3HauYCHUE AJBOKATCKOM 3THKM 3aKJIloyaeTcs B cieayromem. OHa
npu3BaHa 00ECIEYUTh HKCIOJHEHHWE AaJBOKATOM HaWJIy4IIMM OOpa3oMm
CBOMX OOSI3aHHOCTEH TIO0 3allMTe€ IMpPaB MU OXPAHAEMBIX 3aKOHOM
UHTEPECOB OOPATUBIIMXCS K HEMY JIMI, OMNPEACIUTh JOJKHOE
MOBEJICHNWE aJBOKaTa MPH HCIOJHEHUH J3TUX OO0sS3aHHOCTEH, MPHUAATh
HPABCTBEHHBIM XapaKTep AaJABOKATCKOM JEITEIIbHOCTH, HAIOJIHUB €€
T'YMaHUCTHYECKUM COJIepKaHueM, (POpMHUPOBATH AOJKHBIN YpPOBEHb
JOBepHUsi OOIIECTBa M TOCYJapCcTBa K aJBOKaType Kak ITyOIM4HO-
MIPaBOBOMY I/IHCTI/ITYTYS.

[IpenmeToM agBOKATCKOW 3THUKHU SIBJISIETCS MOBEICHUE aJBOKATA B
00CTOSATENHCTBAX, i€ OH BBICTYIMAET MO MPOPECCUOHATBHOMY JOJITY
aub0 TpeACTaBiIsieT aABOKaTypy, T.e. pedb HAET O MOBEICHUU B
npoiiecce, Oyap TO YrOJOBHBIN, TPAXKIAHCKUI WM KaKON-THMO0 Ipyrou
VI TIPEICTABUTEIIBCTBE CAMOW aJABOKATYpPbl B AJMUHUCTPATUBHBIX H
WHBIX OpraHax.

Takum o00pa3om, MOXKHO BBIBECTH MpPAaBHIIO, 4YTO aJBOKATCKas
ATHUKA-3TO NPENIHUCHIBAEMOE KOPIOPATUBHBIMU MPABUIAMH JOJKHOE
MOBEJICHUE YJIEHa aJIBOKATCKOIO0 COOOIECTBA B TEX Ciydasx, Korja
IIPABOBBIE HOPMBI HE YCTAHABIMBAIOT JJII HETO KOHKPETHBIX MPAaBUII
MTOBEACHUS .

[ToreprieBmuii, paBHO Kak W OOBHHSEMBIN (I10JI03PEBACMBIN),
ABJISIETCS. OJHUM W3 HaWOOJee BAXKHBIX YYACTHUKOB YTrOJOBHOIO
CyAONPOM3BOJCTBA, IIOCKOJbKY HWMEHHO €r0 MpaBa HapyUICHbI
MPOTHUBOMPABHBIM JACIHUEM W UMEHHO €MY MPUYUHEH BpEN, MOATOMY
YTOJIOBHO-TIPABOBAsl COCTABJISIIOIIAsl MOTEPIEBIIETO Kak CyObEKTa
YTOJIOBHOTO TMPOILIECCA OYEHb BaXHA W HMMEET OCHOBOIIOJIATAIOIIEE
3HAYECHHUE.

N B 3akoHe 00 aaBokaType, U B YTOJOBHO-IIPOLECCYaTbHOM
Kojiekce PecmyOnuku Y30ekucTtan octajcs 0e3 OTBeTa psijfi BaKHBIX
BOMpPOCOB. Cpean HUX CHEAYET BBIACIUTH BOMPOC O TOM, UMEETCA JIH
BO3MOXHOCTh JUIA  aJBOKAaTa- TMPEACTABUTENSI MOTEPIICBIIETO B
YTOJIOBHOM TIpoIlecce cOOUpaTh JOKa3aTeIbCTBA IyTEM OMpoca JIUI] C UX
coryiacus, Kak BepHO BhIpa3wics B cBo€ Bpemsi O.f.baeB, 3T0 «BaxkHOE
KPUMHUHAJTMCTUYECKOE CPEICTBO 3alUTHUKA (cm.: baes
O..KoHpnuKTHBIE CHUTyalldd Ha MPEABAPUTEIBHOM  CJIECACTBUM.

Boponex,1984.-C.81).

8 Bypobun B.H. AnBokarckas nesitenbHOCTh .-M.: CtaryT,2005.-C.192.
9 Cmonenckuit M.b. AnBokatckas JesITeIbHOCTh U aaBokaTypa Poccuiickoit ®denepanuu .-Poctos H//1:
®dennkc,2002.-C.71



[IpeacraBuTenb MOTEPIEBIIETO B YTOJOBHOM Ipollecce o0agacT
IIpaBaMM CaMoro MOTEPIEBIIEr0, KOTOPhIE nepeuuciieHsl B ¢r.55 YIIK
PecnyOnuku Y306ekucrtan. OQJHUM U3 TaKUX MpaB SIBISIETCS MpPaBO IMOJI-
NepKUBaTh OOBUHEHUE, (DAKTUYECKHU TMEPEX0Jid Ha CTOPOHY IOCYy/IapCT-
BEHHOI0 OOBHHUTENS- MpoKypopa. Eciu BaymaTbcs, TO 3BYYUT
JIOCTaTOYHO  CTPAHHO:  «aJBOKAT, TMPEJCTaBJisii  MOTEPIEBIIETO,
noanepxkuBaer o6BuHeHue». Kcratu, B 3akoHe PecmyOmuku
V30ekuctan « OO anBokaType» HET €IMHOr0 CJIOBa O MPUHIIMIAX
IpaHUIlaX  ATUYECKOrO0  TOBEACHUS  aJBOKaTa-  MPEACTaBUTEIIS
noTeprneBiiero. B 3Toil yacTu TeopeTHdecku BO3HHUKAET mpobiema s
aJBOKaTa TMPEACTABUTENS MOTEPHEBIICT0 OBITh MPUBICYEHHBIM K
JTUCHMUIUIMHAPHOM  OTBETCTBEHHOCTH, CKaXX€M, 32 HEKOPPEKTHBIE
BBICKA3bIBAHUSI WJIM HEITUUHYIO MO3UIMIO B X0JI€ CyJA€OHOT0 mpoliecca.

B cBI3m ¢ O3TUM TNpPEeACTaBISECTCS  HEONPEACIEHHOU B
3aKOHOJATEJIbHOM  IUIaHE€  MO3UIUS  aJBOKATOB-TIPEACTaBUTEIEH
MOTEPIEBIIETO, TPU KOTOPOUM BBICTYIMAsi B CYJIEOHBIX MPEHUAX, JaBas
OLIEHKY COOpaHHBIM IO JIENIy J10Ka3aTelIbCTBaM, aJIBOKAT 3aKAHUYHMBAECT
CBOIO p€Yb BBIBOJIOM O COIJIACHMM C HAKa3aHUEM, KOTOPOE MPEJIONKHUII
HA3HAYUTHh TMOJCYAUMOMY TOCYJapCTBEHHBIM 00BHMHUTENb. (Cornacue
aBOKaTa C HaKa3aHUEM, KOTOPOE TMpeajiaraet ToCY/IapCTBEHHbIN
OOBUHUTEINIb, MPOTUBOPEYUT TMPUPOJIC AJABOKATCKOW MOPOPECCUH.
O0s13aHHOCTH aJ]BOKaTa- 3allUIIATh, a HE O0OBUHATH. C IPyroil CTOPOHBI,
noAAep>KaHHOM MHEHUEM psifia UCClieIoBaTeNIe, y4acTBYs B IIPOLIECCE B
Ka4yeCTBE MPEJCTaBUTENS TMOTEPIICBIIEro, aaBOKaT JOJDKEH 3alllUINATh
HapylI€HHbIE  TpaBa  CBOEro  JIOBEpPUTENsS,  JTOOMBATbCA  MX
BOCCTAHOBJICHUS

B mobom ciiyyae mnpu NPUHATAA TOTO WIM HWHOTO PEIICHUs
aABOKaT JOJDKEH ObITh BHYTPEHHE  YOEXKJeH.YBEpEHHOCTh B
MPaBWIBHOCTH  CBOEW TMO3UIMU 1O JACIy [OpUAaeT  3alluTe
yOeIUTEeNIbHOCTh, KOTOpasi 3aCTaBJISIET CIIeIOBATeNsA, MPOKypopa, CyI
MPUCTYIINBATHCA K MHEHHUIO aJIBOKaTa M NPaBWIbHO OILICHUBATH €rO.
AJnBokat 00s3aH ObITh MPaBIWBBIM, OOBEKTUBHBIM, OH HE MMEET IpaBa
Ha JIOKb HU TIPU KaKUX 00CTOATENbCTBAX. «EC/IM B ClIOTE€ BECh YEIIOBEK,
TO B YECTHOCTH BECh aJBOKAaT. MOXXHO Aaxke yTBEpKJaTh ,4TO B HEH
3aKJII0YAIOTCSl BCE KayecTBa, HEOOXOAMMbBIEC aJBOKATy: HAa3HAYCHHUE €ro
yOEIKIATD, 4 YOCSIHTH MOXKET TOJIBKO YCCTHBIH YETOBEK» .

10 BoponoB A.A.DTudueckue MNpoOJIeMbl MPOLECCYaIbHOTO TIOBEIACHHS aJBOKaTa- MPEACTaBUTEINS
TIOTEPIIEBIIIETO B YyTOJIOBHOM Tiporiecce// AnBokaTtckas npaktuka.-2007.-Nel.-C.16.
11 http://law.edu.ru/.



