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1. Iopsinok npexbsiBJIEHUS UCKA U MOCJIEICTBHUS €ro HeCOOJII01eHN s

CyneOHpIii TIporiecc 1Mo JIF0OOMY TPakKJTaHCKOMY eIy HAaYMHACTCS CTaauei
BO30Yx1eHus ipou3BoicTBa. CoAepkaHue CTaliuy COCTaBISIOT MPOliecCyalbHbIe
NEUCTBUS 3asBUTENSL TI0 MPEAbSIBICHUIO HMCKa (3asBJICHHS IO JAejilaM 0co00To
MIPOU3BOJCTBA W JIeJlaM, BO3HUKAIONIMM W3 MyOJWYHBIX TPAaBOOTHOIICHHH), U
mpolieccyanbHbie ACHCTBUS CYJIbU, KOTOPBIM paccMaTpuBaeT MOJIaHHOE 3asIBIICHUE
Ha TIPEJMET €r0 COOTBETCTBHS YCTAaHOBJICHHBIM 3aKOHOM TPEOOBAHMIM M peIIacT
BOIIPOC O MIPUHSATHH 3asBJICHUS K CBOEMY ITPOU3BOJICTRY.

B nporneccyalibHON Hayke BBICKA3bIBAJIOCh MHEHHE O TOM, YTO JEHCTBUE T10
NPEABSIBICHAI0O B CyJA HCKOBOTO 3asBICHUS HAXOOUTCA 3a TpeaeiaamMu
IPaXJAHCKOTO Ipoliecca, Oyaydd IOPUAMYECKUM (HAKTOM, BBI3BIBAIOLIUM
BO3HMKHOBEHUE TPaXKIaHCKOTO TIPOIECCYaIbHOTO TIPABOOTHOIICHHUSI W Tpa-
YKJTAHCKOTO mpoliecca nmo KoHkpetHomy neny (B.H. Illernos). Ha nam B3mmsiz,
yKa3aHHOE TPOIECCyalbHOE NIEUCTBHE, a TaKyKe JEUCTBHS CYIbH IO TPUHSITHIO
3asIBJICHUS COBEPIAIOTCS B paMKax IMPOIECCYaTbHOTO MPABOOTHOIICHUS MEXKTY
UCTIIOM U CYJOM, MOCKOJBKY OCYIIECTBJISIOTCS B XOJE peaju3allid 3asBUTEIIEM
CyOBEKTUBHOTO TPAXkITAHCKOTO MPOIIECCYalbHOTO MpaBa Ha OOpaileHue B Cya U
IPaXIAHCKON TPOIECCYaTbHOW OOS3aHHOCTH CyJla PacCMOTPETh MPEABSIBICHHOE
TpeboBanue. Takum oO0pa3oM, paccMaTpuBaeMmble JEHCTBUS 10 XapaKTepy
SIBJITFOTCSI TPKIAHCKHMH TIPOIECCYaTbHBIMH M OOPa3ylOT CaMOCTOSITCIIBHYIO
CTaJIMI0 TPAXKITAHCKOTO TMpoIlecCa — CTAJUI0 BO30YXKICHHUS TPOU3BOJICTBA IIO
IpaXIaHCKOMY JIETTy.

Heab craguu — dopmMupoBaHue TpeaAMETa MalbHEWIIe cyaeOHoM nes-
TEJILHOCTH TI0 PACCMOTPEHHUIO M Pa3pelieHUI0 MaTepUaIbHO-MPABOBOTO CIIOpa
cropon’.

Bo30y:xxnenue aeja B cyde — CaMOCTOSITEIbHAs CTaAUs TPaKIaHCKOTO
nporiecca. J[s Toro 4ToObl UCK ChITPa PO MPOIECCYaTLHOTO CPEACTBA 3AIIUTHI

IIpaBa, OH JOJKCH OBITH MMpEABABIICH COOTBETCTBYIOIIEMY KOMIICTCHTHOMY Oprany



JUIL PaCCMOTPEHUSI M Pa3pElICHHs] B CTPOTO ONPENEIIEHHOM IIPOLECCYaTbHOM
nopsiake. Kak M3BECTHO, TAKUMU OpPraHaMHM SIBJISIIOTCS MEKPAaWOHHBIE, PallOHHbBIC
CyIbl IO I'PAKIAHCKUM JI€JaM, 332 UCKIIOUCHHEM CIIydaeB, KOrJa pacCMOTPEHUE
TaKUX JIeJI OTHECEHO 3aKOHOM K KOMITETEHIIMH APYTUX CYIOB.

[TosryuuB 3asiBieHHE O 3alIUTE CyOBEKTUBHBIX IPaB, CBOOO U 3aKOHHBIX
MHTEPECOB, CyAbs pEIIaeT BOINPOC O TMPUHATHA TPAXKIAHCKOIO Jena K
PaCCMOTPEHHUIO U Pa3pELICHUIO.

B aroit yactu nporecca IeUCTBUS 3aMHTEPECOBAHHBIX JIUI] U CYJbU HaIlpaB-
JIEHBI Ha BOZHUKHOBEHHUE IPAKIAHCKOTO MPOLIECCYATBHOTO OTHOIIEHUS 110 TOBOLY
BO3MOXKHOCTH PACCMOTPEHUS M PA3PELICHUs TPaXIJAHCKOIO Jela IO CYyIIECTBY.
Bo30yxxaeHneM rpak[JaHCKOTO Jejla Peau3yeTcsl M TapaHTUPYETCs KaXIoMy

cyneOHas 3amuTa 1pas u cooo (cr. 44 Koncruryuun PY3.)2%

Y Cm.: TPAXKIJAHCKUH ITPOLJECC POCCHH Yuebnux Iloo pedaxyuer
ooxmopa opuouyeckux Hayk, npogheccopa MJI. Buxym MOCKBA FOPUCTH 2005

2Cm: Koncmumyyus Pecnybnuxu Y36exucman Ipunsma 8 Oexabps 1992
200a Ha oounnaoyamotul ceccuu Bepxosnoco Cosema Pecnybonuxu Y3zbexucman
08eHaA0Uamo2o co3vléd

['paxxgaHckoe 1ei0 BO30YKIAETCs B Cy/€ IO 3asBJICHUIO JIMII, EPESUNCIICH-
HbiX B cT. 5 I'TIK. Jlema mcKOBOro mpou3BOACTBA BO3OYKIAIOTCSA MyTEM I0Jauu
WCKOBOTO 3asBJICHHSI, a Jiea, BOSHUKAIONIUE U3 ITyOJIMYHO-TIPABOBBIX OTHOIIICHUH,
1 0co00r0 MPOM3BOACTBA — 3asBICHUS.

[IpenbsiBieHHE HWCKA SABISETCS BAXKHEHUIIMM MPOLECCYATbHBIM JEHCTBHUEM.
[IpenbsIBUTL MCK — 3TO 3HAYUT OOPATHTHCS B CyA C 3asBJICHHEM, B KOTOPOM
JIOJDKHA COJIepKaThCsl TPOCh0a K CyAy O PacCMOTPEHUH BO3HUKIIETO CIOpa O
npaBe. OgHako 4yTOOBI OBUIO BO30YXXKIEHO TPAXKIAHCKOE JEJI0, HEJO0CTATOYHO
TOJIBKO TIOAQYu B CYJ HMCKOBOTO 3asBiieHHs. Cyabsi IODKEH PEIIUTh BOIPOC O

IPHUHATHUH CTO K IIPOU3BOJCTBY Cylda B COOTBECTCTBHH C 3aKOHOM3.



Ecnu 3amHTepecoBaHHOE JUIIO 00JaJaeT MPaBOM Ha TMPEABSBICHHUE WCKA,
CYIlbsI JOJKEH MPOBEPUTH, COOJTFOICHBI JIN YCIOBUS OCYIIECTBICHUS TOTO IMpaBa.
B Teopunm TpakgaHCKOTO TIPOIIECCYaIbHOTO TMpaBa HMX TMPUHIATO Ha3bIBaTh
YCJIOBUSIMM OCYIIECTBIICHHUSI (peaju3aliu) mnpaBa Ha npeabsiBieHue ucka. Cyaps
00s13aH MPOBEPUTH WX Hanuuue. Eciu oH mpuaer K BBIBOAY, YTO Y JIMIIA, KOTOPOE
oOpamaercss B CyJ, MMEETCS IpPaBO Ha NPEAbsIBICHHWE HCKa, TO OH JIOJDKCH
MPOBEPUTH, HACKOJIBKO MPABUIBLHO OCYIIECTBISIETCS 3TO MPaBO, COOJIOJCHBI JIU
YCTaHOBJICHHBIC MPOIECCYaTbHBIM 3aKOHOM YCIIOBHS €0 peau3alliu.

B cooTBeTcTBMM ¢ 3aKOHOM YCJIOBUSIMU pealiM3allud MpaBa Ha
peabsBICHUE UCKa, T.€. IpaBa Ha BO30YKJICHHE Mpoliecca, SIBISIOTCS:

1) coGnrofgeHre UCTIIOM YCTAaHOBIIEHHOTO 3aKOHOM JJIsi JAHHOW KaTeropuu
CIIOPOB WJIM TPEAYCMOTPEHHOrO JOTOBOPOM CTOPOH TMOpsJKa JOCYJIeOHOrO
paspelieHus cropa Jub0 MpeACTaBICHUE UCTIOM JOKYMEHTOB, MOTBEPKIAOIINX
COOJTI0/IeHNE AOCYACOHOT0 MOPSIAKA PA3PEIICHHsI CTIOpa C OTBETUYUKOM;

2) NOJICYAHOCTH Jejia TaHHOMY CYAY;

3) mpotieccyanbHas AeeCIIOCOOHOCTh UCTIIA;

4) HaM4YMe MOJITHOMOYMI Ha BEACHHUE JIeIIa;

5) cobmtoieHre MMCbMEHHON (DOPMBI HCKOBOTO 3asIBJICHUS;

6) oruiata roCyJ1apCTBEHHOM MOIUIMHBI.

HecoOGmtonenne ycioBuii, HEOOXOAUMBIX MJISI OCYIIECTBIICHUS peau3aluu
mpaBa Ha TMpeIbsIBICHUE HCKa, BjeYeT 3a COOOW oOmpeneseHHbIE IPABOBBIC

IIOCJICACTBHA.

3Cm..I'PAKIJAHCKOE IIPOL[ECCYAJIBHOE IIPABO YYEBHUVIK [lod
pedakyuell 3acrnyxeHHo20 ropucma Poccutickoiu ®edepauuu, dokmopa

ropududeckux Hayk, rnpogeccopa M C LLlakapsiH POCHEKT-Mockea 2004



2. HckoBoe 3asBiaeHue u ero pexkBusuthl. Ilopsizok mcnpasieHus

HEA0CTATKOB HMCKOBOI'O 3adABJICHUA

Cobumronenne HajuIekamieln GopMbl HCKOBOTO 3asIBJICHUS — Ba)XHOE YCIIOBHE
OCYIIECTBJICHHUSI MpaBa Ha MpeabsBieHHE HcKa. VckoBoe 3asBiieHHE MOJAeTCs
00s3aTeIbHO B MHUCHbMEHHOW (hOpME U JIOJDKHO COJEpKaTh BCEe HEOOXOIUMBbIE
cBelleHus, mpeaycMorpeHnbie cT. 149 I'TIK.

[Ipexxne Bcero, B 3asBIICHUM YKa3bIBAIOTCS CYJl, B KOTOPBIM OHO MOJAaeTCs
HAaUMEHOBAHUE CTOPOH WM APYTUX JIUI, MPUBJICKAEMBIX K YYacCTHIO B JieJie, TaKKe
X MECTOXHUTEIBCTBO (JJISl TPAXKJIaH) WM MECTOHAXOXJEHUE (Il OpraHu3aliuii).
Ceenenust 00 UCTIIE JOHKHBI COJEPKATh (haMUITHIO, UMsI, OTYECTBO, €10 TTOYTOBBIM
aapec. DTH e CBEJICHUS JOJDKHBI ObITh MIPUBEJICHBI M B OTHOIIICHUU OTBETYMKA, a
TaKXe TPEThbUX JIUI, MPUBJIEKAEMBIX K YYaCTHIO B J€Je HCTHOM B Tex cimydasx,
KOrJa OJIHOM U3 CTOPOH SABJISETCS OpraHu3alus, B COOTBETCTBUM C
3apETUCTPUPOBAHHBIM YCTABOM JIOJKHBI OBITh YKa3aHbl TOYHOE HAMMEHOBA HUE U
MECTO HaXOKICHUsI (PETUCTPAIIUN).

JlatoTcst cBelleHust M 0 coydyacTHUKax. CBefieHUs 00 UCTIE YKa3bIBAIOTCS U B
TOM cllydae, KOTJa B 3alUTy €ro HHTEPECOB 00paIarTcs B Cya MPoKypop (cT. 46)
WIN TOCYJapCTBEHHBIC OpraHbl M apyrue juna (ct. 48). Eciu 3asBieHue mogaet
MpPEACTAaBUTEIIb, CIEAYET yKa3aTh ero (GaMUInui0, UMsI U OTUYECTBO, aJIpeC, a TaKKe
MeCTO paboThl (YieHa KOJUIETHHU aJIBOKATOB, FOPUINYECKON (DUPMBI U T. 1.).

TouHble HAUMEHOBAHUSI U aJIpeca CTOPOH, APYTUX YYACTBYIOIIUX B JEJE JUIL
HEO0OXOIMMBI JIJIs1 TPABUJIBHOTO OMPEICIICHHS TTOACYTHOCTHU J1eJ1a, BHICBIIIKA KOTIUM
3asiBJICHUS O BO3OYKICHHH JIeJa, H3BEIEHUH 51 BEI30BOB.

Cornacao m. 4 cr. 131 I'TIK B 3asBiIeHUU AOKHO OBITH YKa3aHO, B YEM
MMEHHO COCTOWT HapylIeHWE WIH yrpo3a HAPYIICHHUS CYOBbEKTHUBHBIX IpaB, CBO-
00/ WM 3aKOHHBIX MHTEPECOB HCTIIA, M €ro TpeboBaHus K OTBeTUMKY. Mcxoms u3
ATOTO MCTEI] YKa3bIBaeT, B Kakoil (popme, KakuM CIOCOOOM CyJ JOJDKEH OKa3aTh

eMy 3amutry. TpeOoBaHHsS K CyAy MOTYT 3aKIIO4YaThCi B TPU3HAHUU TPaB U



CBO0OOJ, MPUCYXKICHUH OTBETYMKA K COBEPIICHHUIO OMPEICICHHBIX EUCTBHUM, K
MPEKPAIIECHUIO WU U3MEHEHUIO TPABOOTHOIIICHMUSI.

TpeboBanue MoOXeT ObITH CPOPMYIUPOBAHO KOHKPETHO: B3BICKATh OIpeE/ie-
JICHHYIO CYMMY JICHET, TiepeiaTh Bellb U T. . OHO MOXET OBITH CHOPMYITHUPOBAHO
1 GakyJbTaTUBHO: NepeaaTh UMYIIIECTBO, a €CIU €ro He OKaKETCs B HaType, TO
B3BICKATh €r0 CTOMMOCTb.

CyObeKTUBHOE TpaBO, CBOOOJA, 3aKOHHBIM HMHTEPEC, HAPYIICHHBIE OTBET-
YUKOM M YyKa3aHHBIE HCTIIOM, KaK MpeIMeT HCKa, JOJKHBI OBITh O0OOCHOBAaHBI
00CTOATENILCTBAMH, KOTOPBIE SIBISIOTCS IOPUIMYECKUMU (PaKkTamu, COCTaBIISIO-
IIMMU OCHOBAaHHME UCKA. YKa3aHUE OOCTOSITENBCTB, C KOTOPHIMU UCTEIl CBSI3BIBACT
cBoe TpeboBaHHe (MPaBO TPEOOBATh OMPEJICICHHOTO MMOBEACHUS), UMEET BaXKHOE
3HAQ4YCHUE JJIsI ONpEJICTICHUs MPeIMeTa J0Ka3bIBaHUSI U MPABUIBHOTO pa3pelieHus
BO3HHUKIIIETO cropa. TakuMu  0OOCTOATENBCTBAMH MOTYT  OBITh  (haKThI,
CBHUJICTEIBCTBYIOIIME O MPUHAJICKHOCTH UCTILy CIIOPHOTO TIpaBa U O HapyIICHUU
€ro OTBeTUMKOM. Hampumep, OTBETUUK CaMOBOJILHO BCEJIWJICS B MPUHAJJICKAIIEE
HCTIY JKWJIOC IIOMEIIEHHE, OTKa3bIBAeTCS JTOOPOBOJBLHO OCBOOOJHTH €ro, HE
UCIIOJTHSIET 3aKJIFOUEHHBIN I0TOBOP, XOTSI CPOK UCIIOTHEHUS €r0 HACTYMHII, U JIp.

['TIK He TpeOyeT OT UCTIIa MPaBOBOr0 OOOCHOBAHUSA MCKA, T. €. CCHUIKM Ha
HOpPMY MpaBa, KOTOpasi peryJMpyeT CIopHOE MpaBooTHOIIeHHEe. Ho ucrelr Bo Bcex
CIy4yasx JIOJDKEH yKa3aTh TO MpaBo, 3allUTBl KOTOPOTO OH TpedyeT, cuuTas
HapYIICHHBIM €r0 OTBETYHUKOM.

B uckoBoM 3asiBjieHUU JTOJKHA OBITH YKa3aHa 1IeHa UCKa, €CJIU UCK MOJIJICIKUT
oneHke. llena ncka onpenensiercss B coorBerctBuu co cT. 106 I'TIK uctuom. B
CJIy4dasix IBHOTO HECOOTBETCTBUSI LIEHBI UCKA, YKA3aHHOW UCTLIOM, IEMCTBUTEIBbHOU
CTOMMOCTH HCTpeOyeMOoro HMYIIECTBa IIEHY HCKa ONpeAeNsieT CyIbsi IpHU
MIPUHATHUHA UCKOBOTO 3asIBJICHUS.

B 3asBnenuun nomxeH ObITh JaH NMepedeHb MPUIaraéMbIX JOKYMEHTOB.

KpoMe mnepeunciieHHbIX PEKBU3UTOB B 3asBJICHUM MOTYT OBITh H3JIOKEHBI
XoJlaTalicTBa MCTIA (Hampumep, 00 OCBOOOXKIEHUU OT YIUIATHl TOCHONIIUHBI, 00

obecrieueHUu HMcKa W Jap.). Mcrenr Moxker ykazaTh HoMepa TeiaedoHOB, (aKcoB,



azpeca 3JICKTPOHHOM MOYTHI, CBOM W MPEJICTABUTENSI, OTBETUYMKA, & TAKKE UHBIE
CBEJICHMS, KOTOpbIE MMEIOT 3HA4YCHHUE JJIsI PACCMOTPEHHS U pa3pelieHus ena.
HckoBoe 3asiBieHHE IOOMNUCHIBaeTCA HCTIOM. OHO MOXET OBITh MOAIIMCAHO H
MPEACTABUTENIEM HUCTIA, €CIM €My MPEJOCTaBICHO IMOJTHOMOYME Ha MOJANHCAHUE
3asiBJICHUA U IPEAbSBICHUE €ro cyh (cT. 54).

JlonyiieHHble HEJOCTATKM HCKOBOTO 3asBJIICHUS MOTYT OBITh HCIIPABIICHBI

HCTOOM IIPU OCTABJICHUUN oe3 I[BI/DKeHI/IS[4.

ACm.:IT'PAXKJAHCKOE IIPOI[ECCYAJIBHOE IIPABO YYEBHUWK Mod
pedakyuell 3acrnyxeHHo20 ropucma Pocculickoi ®edepauuu, dokmopa
ropududeckux Hayk, npogeccopa M C LLlakapsiH 1POCHEKT-Mockea 2004

2.1 OcraBjieHHe MCKOBOI0 3asiBjieHHsl 0e3 JBHKEHHS - TPOIECCyaTbHOE
I[GﬁCTBHG CyabH, IIPCAYCMOTPCHHOC 3aKOHOM AJIA UCIIPABJICHUS HCAOCTATKOB 3a4B-
JICHUA, HPCIATCTBYIOIIHUX B036Y)KII€HI/IIO IpaXaAaHCKOIo Jcja IIPpU HaAJIW4UU
I[IpaBa Ha IPCABABICHUC HCKA U CO6J’IIOI[€HI/II/I nopsaakKa €ro OCymceCTBIICHHUA (CT.
154 I'TIK).

Cynps, yCTaHOBHMB, YTO 3asBJICHUE TOJAaHO O€3 COOIOJEHUS

TpeOOBaHUM, U3JI0KCHHBIX B cTaThsAX 149 u 150 I'TIK, wim He orutadeHo
FOCY}I&pCTBCHHOfI HOH.IJ'IPIHOfI, BBIHOCHT OIIPCACIICHUC 00 OCTaBJIICHUU 3asIBJICHUS
663 ABMJKCHHA, O 4YCM MHM3BCIIACT HCTHA MW IIPCACTABIICT CMY CPOK OJIA
HCIIPAaBJICHUA HCOAOCTATKOB.

Econ HUCTC B COOTBCTCTBUU C YKa3aHUSIMH CYAbH B YCTaHOBHGHHBIfI

CPOK BBITIOJTHUT Bce mepeuncicHHbie B cTatbax 149 u 150 I'TIK tpebGoBanus
N YIUIATUT TOCYAAPCTBCHHYIO IIONIIIMHY, 3asdBJICHHC CUUTACTCA ITOOJAHHBIM B
JICHb TIEPBOHAYAJIBLHOTO IIPEICTABJIEHUS €ro B CyAd. B mpoTuBHOM ciydae
3a54BJICHUC CHHTACTCA HCIOJAHHBIM MW BO3BpAIACTCA HCTHY, O YCM BBIHOCUTCH

OIpeieIICHHE.



[Ipu BBITIOJTHEHUY 3aABUTEIIEM BCEX PEKOMEHIAUMN CyIbU B YKa3aHHBIA CPOK
CyIbsi BBIHOCUT OIIpe/eNicHHe O BO30YXJACHUU MPOU3BOJCTBA MO JACIy CO JHS
MEPBOHAYAJILHOIO TNpeabsBiICHUA Hcka B cyld. C 3TOro [AHS HACTYNaroT
MATEPUAJIBHO-TIPABOBBIE W TMPOLECCYAIbHBIE TOCICACTBUS IOJAa4d 3asBJICHUS.
Ecnu 3asBUTENs B HA3HAYEHHBIM CPOK HE BBINOJHHUT YKa3aHUA CYJIbH, 3asBJICHHE
CUMTAETCA HE MOJAHHBIM M BO3BPALIAETCS 3aBUTEIIO CO BCEMU MTPUIIOKEHHBIMU K
HeMy JokyMmeHTamu. Ha ompenenenue cyga o0 OCTaBIIEHWH MCKOBOTO 3asiBJICHUS

0e3 ABMKEHUS MOYKET OBITh IMOJjaHa YacTHAS kajmoba’.

"Cm.:.IT’PAKIJAHCKOE IIPOLIECCYAJIBHOE IIPABO YYEBHWK [Mod
pedakyuel 3acnyxeHHo20 topucma Pocculickol ®edepauyuu, dokmopa

ropududeckux Hayk, rnpogeccopa M C LLlakapsiH POCHEKT-Mockea 2004

3. le/IHSITI/Ie HJIK 0TKa3 B IPUHATHMA UCKOBOT'0 3adABJICHHUA

[IpunsiTHe 3a4BIEHUN MPOU3BOJIUTCS B Cylax MpeceaaTeseM Cyaa, €ro
3aMecTUTENeM MM cyabeil®. [lpuHATHE 3asgBiIeHHS OOYCIOBICHO HAIMYHEM
IPEINOChUIOK MIpaBa Ha MPEIbsBICHUE UCKA U COONIOICHUEM IPETyCMOTPEHHOTO
3aKOHOM TMOpsAKa OCYIIECTBJIEHUS 3TOro mnpasa. [Ipy Hammuum 3THUX yCIOBUU
3agBJIEHUE JOJDKHO ObITh mpuHATO. [lpuHsATHE 3asBieHuss odopmisercs
OlpeieNiecHueM O BO30YXAGHHM TpaxaaHckoro jemna. Eciou  oTCyTCTBYIOT
NPEANOCHUIKM MpaBa Ha NPEABSIBICHUE HCKA, CYIbs OTKAa3bIBAET B NPHUHATUU
sasBieHus (cr. 152 T'TIK). Ilpu HecoOmtomeHnn mopsiaka TPEIbIBICHUS HCKa
Cylbsi ocTaBJjsieT 3asBieHue 0e3 aswkenus (cT. 154 I'TIK).

OcHOBaHus, O KOTOPBIM CY/ibsl OTKA3bIBAET B MPUHATHH UCKOBOTO 3asBJIC-
HUs, ycTaHoBJIeHbI B 4. 1 cT1. 134 I'TIK.
Cynps OTKa3bIBaeT B IPUHATHH 3aBJICHUS, €CIIU:

1) 3asiBieHUE HE TOJIEKUT PACCMOTPEHHUIO B CY/E;



2) uMeeTcsl BCTYIUBIIEE B 3aKOHHYIO CUJIy BBIHECEHHOE IO CIIOpPY
MEXKTY
TEMHU K€ CTOPOHAMH, O TOM K€ MIPEAMETE U MO TEM K€ OCHOBAHUSIM PEILICHUE
Cyla WIH OIpEICIICHUE Cyla O IMPUHITAM OTKa3a MCTHA OT 3asBJICHHBIX
TpeOOBaHUM WK 00 YTBEP>KJICHUU MUPOBOTO COTJIAIICHHS CTOPOH;
3) B NIpOM3BOJICTBE CyJa HMMEETCS JIEJIO II0 CIOPY MEXKAY TEMH XKe
CTOPOHAMH, O TOM K€ MPEAMETE U TIO TEM K€ OCHOBAHUSIM,;
4) MeXy CTOPOHAMH 3aKJIIOUCHO TPETEHCKOE COoTJallleHue O Mepejiaye
JTAaHHOTO CIIOpa Ha pa3pelIeHUe TPETEUCKOro Cya;
5) neno He NOJICYTHO JaHHOMY CYIY;
6) 3asiBJICHHUE MOJJAHO HEIEEeCTIOCOOHBIM JIUIIOM;
7) 3asiBJICHUE OT UMEHU 3aMHTEPECOBAHHOIO JIMIA IOJAHO JIMIIOM, HE
VMMEIOLIUM [TI0JJHOMOYMI Ha BEJICHUE JeNa.
OTka3 cyapu B TPUHATUU  3aBJICHUS [0  OCHOBaHHUSIM,
MPEyCMOTPEHHBIM
nyHKTamMu 5, 6 u 7 HacTosIIeW CTaTbU, HE MPENSITCTBYIOT BTOPUYHOMY
oOpallleHHuI0 B CyJl C 3asBJIEHUEM II0 TOMY XK€ JIelly, €Clid OyJIeT yCTpaHEHO

JOIYIIEHHOE HapyHIeHne®,

S6Cm.:FPAXKIJAHCKHUU TTPOLECCYAJIBHBIU KOJEKCPECITYBE/IUKU
V3BEKUCTAH Ymeepoicoen 3axonom PY N 477-1 om 30.08.97 2
3.1 Cornacuo m. 2 4. 1 ct1. 134 T'TIK ocHOBaHHWeM K OTKa3y B MPUHSATHH
UCKOBOTO 3asiBIICHUS SIBJISCTCS HAIWYWE BCTYNMUBIIEE B 3aKOHHYIO CHILY
BBIHECEHHOE TI0 CIIOPY MEXAY TEMH ke CTOPOHAMHU, O TOM XKE IMpeaMeTe U 10 TeEM
K€ OCHOBAHMSIM PEILCHUE Cy/ia WM ONpe/ieJIeHUe Cy/la O MPUHSITHH OTKa3a MCTLA
OT 3asBJICHHBIX TpeOOBaHWUN WM 00 YTBEPXKIEHUU MHUPOBOIO COTJIALICHHS
CTOPOH.
ToXaecTBEHHBIMU TPHU3HAIOTCS WCKH, B KOTOPBIX COBIAMAIOT CTOPOHBI,

npeamMecT 1 OCHOBAHUC.



[Io ogHOMY M TOMY K€ Jielly B CyJ MOHO OOpaTUTHCSI TOJIBKO OJIUH pa3.
Ecnu 3asBuTenh cUWTaeT pelieHue CyJa HEe3aKOHHBIM WM HEOOOCHOBAaHHBIM, OH
MOKET 00’aJoBaTh pEIICHWE B YCTAaHOBJICHHOM IMOpPSAKE, HO HE BO30YIUTH
IIPOU3BOJICTBO IO TOMY K€ CaMOMy Jeily. BO3MOXXHOCTh OJHOBPEMEHHOTO WJIN
MOCJIEA0BATENBHOTO BEACHUS 0 OJHOMY JI€NTy HECKOJBKUX MPOLIECCOB IpPHUBEIA
OBl K MOJTHOW JI€30praHu3aluu IpaBoCyIusl.

ToxaecTBo 1Mo CyOBEKTHOMY COCTaBY (CTOPOH WIJIM 3asiBUTENEH U 3aHMHTEpE-
COBAHHBIX JIUII B OCOOOM MPOU3BOJICTBE) MOXKET OBITh OMNPENEICHO HCXOIs W3
TOr0, HE MPEIBABJICH JU UCK BTOPUYHO OJTHUM U TEM K€ JIMIIOM K TOMY K€ OT-
BETUYHMKY; UCKH, COBIAJAIOIINE TOJIBKO MO MPEAMETY U OCHOBAHUIO, HO 3asIBIICHHBIE
C U3MEHEHHBIM CYOBEKTHBIM COCTaBOM, HE MOTYT CUMTATHCS TOXKIECTBEHHBIMHU.
ToxaecTBO COXpaHsSIeTCs W IPU NPABONPEEMCTBE, TaK Kak MPABONPEEMHUK
3aMEHSET MPaBONPEAIIECTBEHHMKA W  BCE  MpOLECCyalbHbIE  JIEUCTBUS,
COBEPIIICHHBIE MPABOIPEIIIECTBEHHUKOM, g Hero oOs3arenbHbl (cT. 43 ['TIK).
CoxpaHsieTcsl TOXIECTBO, €CIM CTOPOHBI MOMEHSIOTCS MECTaMHU, a MPEIMET U
OCHOBAHHE OCTAHYTCSI MPEKHUMH, a TAKXKE B TOM CIIydae, €CIU ATO CBSI3aHO C
NpEeAbSIBICHUEM MPOTUBOMOJIOKHOTO TpeboBaHus. Hanmpumep, UCK O MpU3HAHUU
HEJICHCTBUTEILHON CHIENKH, KOTOpasi paHee Oblja MpU3HaHA JEWCTBUTEIHLHOU; O
MPU3HAHUU HEJCHCTBUTEIBHOM 3amiCH OTIIOBCTBA MPH HAIWYUHU pelieHus 00
YCTaHOBJIEHUH OTIIOBCTBA.

ToxmecTBo UcKa COXpaHAeTcs MO CyOBEKTHOMY COCTaBY U MPH TPEIbsBIIC-
HUU HCKOB TMPOKYPOPOM, TOCYIApCTBEHHBIMU OpraHaMH, OpraHu3alusIMu U
rpakJaHaMu B 3alllATY WHTEPECOB MAPYTUX JIMI[, €CJIH YK€ €CTh PEUICHHE IO
TpeOOBAHHIO CAMOTO CYOBEKTa CIIOPHOTO MPABOOTHOIICHUS.

ToXneCTBEHHOCTh MPEIMETA COXPAHIETCS MPU U3MEHEHUHU pa3Mepa UCKOBBIX
TpeOOBaHM, TaK KaK MPH ITOM OCTACTCS HEM3MEHHBIM MpPEJAMET UCKA. 3aMeHa
OJTHOTO aJIbTEPHATUBHOTO TPEOOBaHUS NIPYTUM TaKXKE HE MOXKET HCKIIOYUTH
TOXJECTBA NMPEIMETA UCKA.

He cumuTaroTcsi TOKIECTBEHHBIMU CHOPBI MEXAY TEMU K€ CTOPOHAMHU, €CIU

HU3MCHHIINCh IPECAMET HJIM OCHOBAHHUC HCKaA. HpI/I OTOM O TOXACCTBC CICAYCT



CYOUTh HE TOJIbKO MO OOIIMM TMpHU3HAKAM MpEAMETa HMCKa, HO U MO €ro KOH-
KpeTHOMY cojepkanuto. Ecnu, Hampumep, mpu pasfaene oOIIero MMyIecTBa
CYIIPYT'OB B IIPEJBIIYILEM Jelie He (PUTYPUPOBAIM OIPENEICHHbBIE BELIU, TO HOBBIN
UCK 00 HMX paszeie He TOXAECTBEH IepBOHayaibHOMY. Henb3si ycmaTpuBath
TOKJECTBA OCHOBAHMM, €CJIM UCTELl, NIPEIBIBISASA UCK, IPUBOIUT (aKThbl, KOTOPHIE
HE AHAJIU3MPOBAINCh M HE OTPAXXEHbl B paHEE BBIHECEHHOM pemeHuu. Ilpu
JUIIUXCST  TIPAaBOOTHOIICHUAX TOSIBIISIIOTCSI HOBBIE OOCTOSITENBCTBA, KOTOPHIC
HEJb3s HE YUUTBIBATh IPU OIPENEICHUN TOXKIECTBA OCHOBAHUS NPEAbIBISIEMOTO
TpeboBaHus. Tak, BRBIHECEHHE PEIICHHs] 00 OTKa3e B HCKE O pacTOP>KEHUU Opaka B
CBA3M C BO3MOXHOCTBIO COXPaHUTh CEMBIO HE MPEMATCTBYET IOBTOPHOMY
OOpallleHUI0 B CyJ, €CJIM MOSIBWJINCH HOBbIE NMPU3HAKM HEOOpATUMOro pacraja
cembu. CyIpsi HE MOXET OTKa3aTh B MPUHATHH 3asIBJICHUS O BBICEJICHHH BBUY
HEBO3MOKHOCTH COBMECTHOI'O IIPOYKMBAHHUS, €CIM HUCTEL NPHU HAJIUYHMH PEIICHMS
NOBTOPHO 0OpaTwiics B CyH, yKa3aB HOBbIE (DAKThl HapylIEHUS OTBETUYUKOM
paBui OOIIEKUTHS MTOCIIE BCTYIUICHUS PEIICHMS B 3aKOHHYIO CHITY.

Hannuue cyneOHOro pemieHusi, KOTOPbIM OTKa3aHO B TPeOOBAHMSIX O BO3-
BpaTe peOEHKa, OTMEHE YCBIHOBJICHUS, MPU3HAHUU JIMLA OTPAHUYEHHO JAEecro-
COOHBIM WJIM HEJEECTIOCOOHBIM, JTUIIEHUN POAUTENBCKUX MPaB, HE MOXKET CITY>KUThb
OCHOBaHHUEM JJIsl OTKa3a B IPUHSATUH 3asIBIICHUS, €CJIM B 000CHOBaHKE TpeOOBaHUS
IPUBOJASITCSI HOBbIE OOCTOSATENHCTBA, BO3ZHUKILKE TOCIE MEPBOIO PACCMOTPEHUS
ned.

[IpuHATHIA CyAOM OTKa3 OT MCKa MPU COXPAHEHUHU CYIIECTBYIOIIETO MPaBoO-
OTHOUIEHUS, KOTOPOE BBI3BAJIO OOpalleHHe B CyJl, HE MOXET MNPEensITCTBOBATh
BTOPUYHOMY OOpAILEHUIO B CYJI C TeM ke TpeboBaHueM. Hanpumep, oTkas oT ucka
O B3bICKAHUHU AJTMMEHTOB, PACTOPKEHUHU Opaka W JIpyrue He JIMIIAET UCTIA MpaBa

OOpPaTUTHCA B CYJI C TEM JKE HCKOM' .




"Cm.:.I'PAKIJAHCKOE [IPOLIECCYAJIBHOE IIPABO YYEBHVIK [lod
pedakyuell 3acrnyxeHHo20 ropucma Poccutickolu ®edepauuu, dokmopa

ropududeckux Hayk, rnpogeccopa M C LLlakapsiH 1POCHEKT-Mockea 2004

3.2 Cornacuo m. 3 ct. 134 I'TIK ocHOBaHHEM K OTKa3y B MPUHSATHU UCKOBOTO
3asIBJICHHS SIBIISICTCS HAIMYHME PEIICHHS] TPETEHCKOTO Cy/a, MPUHSATOE 1O CIOPY
MEXKIy TEMH XK€ CTOPOHAMH, O TOM XK€ MpPEIMETe W O TEeM K€ OCHOBAaHHSIM WU
cTaBliee 00A3aTENBHBIM JUIs CTOPOH®. OJHAKO B TeX Ciydasx, KOTjaa pelICHUE
TPETEHCKOro cyna He UCHOJHAETCS, CTOPOHA, B TMOJB3Y KOTOPOW MPHUHATO
peleHue, BIpaBe OOpaTUThCA B CYJ C 3asBICHHUEM O BblJade HCIIOIHUTEIBHOTO
mucra. OTKa3 cyja B BbIIaye MCIOJHUTEIBHOTO JIMCTA HE PENSTCTBYET CTOPOHAM
MIOBTOPHO OOPATUTHCS B TPETEHCKHI Cy[, €CIIM Takasi BO3MOKHOCTh HE yTpadeHa,
i B cyn . OOpariieHue B Cy/ 3a pa3pelieHueM criopa BO3MOXKHO U B TOM ciydae,

KOT/Ia PEIIEHHE TPETEWCKOTO Cy1a OTMEHEHO Cy oM’

8Cm..I'PAXKIIAHCKUU [TPOLIECCYAJIbHBIM KOIEKCPECIIVB/IUKU
V3BEKUCTAH Ymeepoicoen 3axonom PY N 477-1 om 30.08.97 2

SCm.:.IT'PAXKJJAHCKOE IIPOILIECCYAJIBHOE IIPABO YYEBHWK [Mod
pedakyuel 3acnyxeHHo20 ropucma Pocculickol ®edepauuu, dokmopa

ropududeckux Hayk, npogeccopa M C LLlakapsiH NPOCHEKT-Mockea 2004

4, IIpaBoBbIe MocC/aeACTBUS BO30Y:KIeHHUsI TPAKIAHCKOTO J1ejia

daxT BO30YKIEHUS TPaKIAaHCKOTO Jieia BhI3BIBACT OINPECIICHHBIE MPABOBHIC
nociencTeus. [1o Xxapakrepy ¥ 3HAYCHUIO UX MOYKHO pa3/IelIUTh Ha JIBE TPYIIIIbI:

a) MpoLECCyaJIbHO-TIPABOBHIE;

0) MaTepHualbHO-TIPABOBBIC.

OcHOBHOe TIpoueccyajibHOE TIOCTIeACTBHE TNPpPeIbsABIECHUSI HCKAa —
BO3HHKHOBEHHME TPAKIAHCKOIO CYJIONPOU3BOJACTBA MO [JaAHHOMY ey,

BO30Yy:K/IeHUe TPa)kIaHCKOro aea. [Ipu anpTepHATHBHOM MOACYIHOCTU HCTEIl



yTpauyuBaeT TMpaBO BBIOOpPA TMOJACYIHOCTH, IIOCKOJbKY OHO HCIOJIb30BAHO
MpEAbSIBICHUEM UCKA.

B cBsi3u ¢ mpuHATHEM 3asBICHHS K MPOU3BOJACTBY MEXKIY CYJAOM MU y4acT-
BYIOIIMMHU B JI€JI€ JUIAMU BO3HUKAET IPOLECCYaJbHOE MPAaBOOTHOILIEHUE, pea-
JIM3YIOTCA MpoIlecCyalibHble MpaBa U 00s13aHHOCTH Tak, y cy/a BO3HUKAIOT MPaBO
U 0053aHHOCTb B YCTAHOBJICHHBIE CPOKH PAacCMOTPETh M Pa3pellinuTh KOHKPETHOE
neno. Mcren BripaBe TpeOOBATh COBEPIICHUSI BCEX HEOOXOAUMBIX MPOIECCyaTbHBIX
JNEUCTBUNA JI1 pa3pellieHUs] 3asBJICHHOTO MM HCKa; OTBETUYHMK pEaJTUu3yeT CBOE
MIPaBO Ha 3allUTy MPOTUB UCKA U T. .

K MarepuajbHO-IPAaBOBBIM MOCJIEACTBUSIM NPEAbABIEHUS HCKA MOXXHO
OTHECTH CIIEAYIOIIHE:

— NpEeAbsIBICHUE UCKA TMPEpPhIBACT TEUEHUE CPOKAa HCKOBOM JTaBHOCTH;

— J100pOCOBECTHBIN BiaJEIIEI] YyKOTO MMYIIECTBA 0053aH BO3MECTHUTH BCE
JIOXO/bl, KOTOPhIE OH M3BJEK WM JOJDKEH ObLI U3BJIEYb CO JHS MOJTY4YEHUs IO-
BECTKU I10 UCKY COOCTBEHHUKA O BO3BpATE UMYIIIECTBA,

— aJMMEHTHI MPUCYXKIAI0TCA Ha Oyaylee BpeMsi ¢ MOMEHTa oOpaIieHus B
CYJl C UICKOM;

— WHJIEKCAIUs TPOU3BOJIUTCS C MOMEHTa OOpaIeHus B Cy/I.

3aKOHOM MOTYT OBITh YCTAaHOBJICHBI U JPYrHe€ MaTEpPHAIbHO-TIPABOBBIC I10-

CJIeCTBUS IPEAbABICHHS HCKa B cy1. 1!

YCm.:I'PAXKJAHCKOE ITIPOIJ[ECCYAJIPHOE IIPABO YYEBHUK [lod
pedakyuell 3acrnyxeHHo20 ropucma Poccutickolu ®edepauuu, dokmopa

ropududeckux Hayk, npogheccopa M C LLlakapsiH NPOCHEKT-Mockea 2004
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